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COST IMPLICATIONS IN FAILING TO
MAKE A REASONABLE OFFER TO
SETTLE

Zenah Hassan and Valérie Tremblay
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[ awless v
Joanovits,
2024 ONSC
1561 - FACTS

Dispute: liability under
the Occupier’s Liability
Act and quantum of
Damages.

Plaintiff’s 2 Rule 49
offers:

No offer from the
defendant.

(1) $150,000, plus
costs and
disbursements

(2) $100,000, plus
costs and
disbursements.
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70/30 split in liability
Lawless —

Facts

General damages: $60,000

(continued)

e 70% contributorily liable = $18,000
In general damages
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THE PARTIES’
COSTS
SUBMISSIONS

Plaintiff’s Costs (substantial
iIndemnity):

e Costs: $114,000
e Disbursements: $18,677

Defendant argued against an
award for costs for the plaintiff

e General damages under the Small
Claims Court jurisdiction and the

simplified procedure under Rule 76 (<
$200,000).
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Costs must be proportionate,
reasonable, and fair.

GENERAL

PRINCIPLES
Costs must reflect an amount

that the losing party might
reasonably have anticipated

paying.
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FINDINGS

e Informed and realistic assessment of risk.
e Risk should be reflected in a Rule 49 offer.

Don’t:

e No liability position = unrealistic position on
liability.

Findings:

e Costs: $50,000 (plus tax)
e Disbursements: $18,677

* Note: General damages after
apportionment of liability was $18,000
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Motor vehicle accident
Involving pedestrian

Barry v

Anantharaja,
2024 ONSC

Plaintiff’s Offer: $500,000,
1267 - FACTS plus costs and disbursments.

Defendant’s Offer: dismissal
without costs.
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Barry — Facts
(continued)

15/85 split in liability

Special damages: $26,000

Total damages: $16,160.50

e 15% contributorily liable +
deductible of $46,053.20
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e Consider the inherent risks of litigation.

e Consider cost implications when refusing to
make an offer to settle.

FINDINGS ol

e Play “hardball” by offering $0 before trial.
e Draw a “line in the sand”

Findings: $300,000 inclusive of costs,
disbursements and taxes.
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TAKEAWAYS

Although a defendant may have a basis
to refuse to make any monetary offers,
taking such positions is not being
looked upon favorably by the Court.

This “hardball” approach in an attempt
to force the matter to trial or to force
the plaintiff to abandon their claim may
be viewed as an unreasonably
aggressive litigation strategy.
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COST CONSEQUENCES

Party A made a
Rule 49 offer to
Party B.

Party B failed to
accept Party A’s
offer.

At trial, party A
obtains a judgment
thatis as
favourable or better
than the offer it

presented to party
B.

As aresult, Party A
is entitled to the
following costs:

e Partial indemnity
(between 40-60%) to
the date the Rule 49
was served to Party B

e Substantial indemnity
costs (1.5x partial

indemnity costs) from
that date.
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CONDITIONS

Availability: anytime in the proceeding

To trigger cost consequences:

* The offeris served not less than 7 days before the commencement of
the hearing;

e The offer is not withdrawn or expired before the commencement of
the hearing; and

* The offeris not accepted by the other party before the

commencement of the hearing. T T TS



STRATEGIES

N\
& moa

Jdllb
Consider the inherent Realistically determine Consider the perspective Make a monetary offer to
risks of litigation liability exposure and of the mediator and/or settle when appropriate.
quantum of damages the pre-trial judge
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Rule 49
IN New Brunswick

The case law establishes
that Courts have discretion
when it comes to Rule 49:

Targett v Magic Mountain Water
Park Ltd, [1992] NBJ No 13, 123 NBR
(2d) 447 (QB) — invoking cost
consequences notwithstanding lack
of strict compliance with Rule 49

Town & Country Market Realty Ltd v
Jones, 2010 NBCA 7 — departure from
Rule 49 implications
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Rule 49 in New Brunswick

How does Rule
49 in NB differ
from some of the

other Provinces?
Y

Allows for
revocation

J
Cox & PALMER




Rule 49 Use strictly as a tool — revoke prior
in New Brunswick to Trial

Specific Strategies:

BE CLEAR!

The sooner the better — but be
careful!

CoXx & PALMER



Alberta Rules of Court: Formal Offers

» Rule 4.24: Formal Offers to Settle

» May be made any time after a Statement of Claim is filed, but must
be made 10 days or more before a trial, a streamlined tried, or an

application.
» Must be in Form 22 and contain certain information.
» The offer remains open for acceptance for a minimum of 2 months.

» A formal offer may not be withdrawn without the Court’s permission.

» Rule 4.25: Acceptance of a Formal Offer

» Filing the offer and acceptance and serving it on the party who made
the offer.

SVR

LAWYERS




Cost Consequences of Formal Offers

» Rule 4.29:

» (1): If a plaintiff makes a formal offer that is not accepted and
subsequently obtains a judgment that is equal to or greater than the
amount of the formal offer, the plaintiff is entitled to double costs
for all steps taken in the action after service of the formal
offer.

» (2): If a defendant makes a formal offer that is not accepted, and
a judgment is made that is equal to or lower than the amount of the
formal offer, the defendant is entitled to costs for all steps taken in
the action after service of the formal offer.

» (3): If the defendant makes a formal offer that is not accepted,
and the plaintiff’'s claim is dismissed, then the defendant is
entitled to double costs for steps taken after service of the
formal offer.
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Cost Consequences of Formal Offers:
Armbruster v Nutting, 2024 ABKB 195

Prior to trial, the Defendant made a formal offer of $400,000 all-inclusive.
At trial, the Plaintiff was awarded $95,317 plus PJI and costs/disb.

» PJI =$14,328.15

» Plaintiff claimed $278,550.16 in costs

» Total: $388,195.31

» The Plaintiff argued that he should not have to pay costs because the award
was only $12,000 less than the formal offer and that this should be
considered a “special circumstance” under Rule 4.29(4)(e).

» Justice Wilson rejected that argument and awarded costs to the Defendant,
payable from the date the formal offer was served.

» Being close is not a “special circumstance” that allows a party to escape
application of Rule 4.29(2).
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Informal Offers & Calderbank Offers

» Informal offers are settlement offers made informally between the
parties, usually via email, and with no special wording or formatting
(other than saying “without prejudice”). Most settlement offers are
exchanged this way.

» Calderbank offers stem from the principles in Calderbank v.
Calderbank.

» Contains wording along the lines of “without prejudice except as
to costs”.

» This puts the other party on notice that you intend to bring the
offer forward after the matter has been tried for the purpose of
assigning costs.




Cost Consequences of Informal Offers:
Ehli v Lamanator Coatings Ltd., 2024 ABKB 339

»Informal offers do not have automatic costs consequences, but they are
relevant to the exercise of the court’s discretion with respect to costs.

»All bone fide settlement offers are to be taken seriously and rejected at the
party’s own risk. "No magic words are needed.” [see paras 498 — 499]

»Informal offers should operate to enhance costs where:

>

vV v . v Vv

a) the offer was a reasonable, genuine compromise;
b) it gave a cost advantage if accepted;

c) adequate time for consideration was provided;

d) the offer was unreasonably rejected; and

e) the party making the offer fared better than if the offer was accepted.
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Strategy: What the Court Advises

»The purpose of enhanced costs is to encourage settlement, prevent unnecessary
litigation, and ensure a party accepts greater consequences if it gambles and
loses by rejecting a reasonable offer.

»The court will consider whether the offer was a “genuine offer” (ie one that is
“reasonable and realistic in all the circumstances”) and in keeping with the spirit
of the Rules.

»See H2S Solutions Ltd. v Tourmaline Oil Corp., 2020 ABCA 201.
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Strategy: From Experience

»Be realistic and practical.

»Risk is key. A hardline position won’t get you anywhere if it doesn’t realistically
address the parties’ risk.

»Formal offers should be a realistic compromise, in order to put real risk on the
opposing party, and not just used as a tool to enhance costs.

»Informal offers allow the parties to test how far they can push the other side,
but your final offer should be in a reasonable, realistic range.

»If settlement stalls, but you still have room in your damages assessment,
consider the utility of increasing your offer. It may be more economical than
continuing to litigate.
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Strategies for
Informal
Offers Section

Stephanie
Charlton
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Before:

Strategies -
Informal
Settlement Offers

- ldentify incentives

- Pay attention to timing
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Strategies -
Informal
Settlement Offers

- Know your position

- Implement deadlines

CoXx & PALMER



Other considerations...

Strategies -
Informal
Settlement Offers

- Mediation

- Compromising

- Keep records

Cox & PALMER






See you in Vancouver!
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