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TOPICS

Part 1 – Bad Faith Claims Against Insurers
¢ What is Bad Faith and what are the insurer’s obligations to their insured?
¢ Possible defences and counterclaims
¢ Strategies to satisfy Duty of Good Faith
¢ How insurers can prevent accusations of Bad Faith and steps to take if a Bad 

Faith claim is made property, disability and personal injury claims claims
¢ Punitive damage awards for successful Bad Faith claims
Part 2 – Bad Faith Claims In Context: Employment Law Claims
¢ What types of bad faith claims are most frequently encountered in 

employment law claims against employers?
¢ Defending against bad faith claims against employers and strategies for 

reaching a resolution.
Case Law Examples
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WHAT IS BAD FAITH?

¢ The relationship between insurer and policyholder 
is one of uberrimae fides or utmost good faith

¢ Supreme Court of Canada describes bad faith as 
"an act of dishonesty operating within an 
improper or illegal design."
� See Fidler v. Sunlife Assurance Company of Canada, 

2006 SCC 30.

¢ Mere negligent adjusting of a file is not necessarily 
bad faith. 
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WHAT IS BAD FAITH?
¢ No firm rule or direct definition. 

¢ “What constitutes bad faith will depend on the 
circumstances in each case. A court considering 
whether the duty has been breached will look at the 
conduct of the insurer throughout the claims process to 
determine whether in light of the circumstances, as they 
then existed, the insurer acted fairly and promptly in 
responding to the claim.”
� See Fidler v. Sunlife Assurance Company of Canada, 

2006 SCC 30
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DUTY OF GOOD FAITH

Principles of the Duty of Good Faith from Fidler v. Sunlife Assurance 
Company of Canada, 2006 SCC 30:
¢ An insurer must deal with its insured fairly.
¢ Applies to the manner of investigation, assessment of the claim, and 

the decision whether or not to pay the claim.
¢ Must assess merits of the claim in a balanced and reasonable 

manner.
¢ Must not deny or delay payment in order to take advantage of the 

insured’s economic vulnerability or to gain bargaining leverage in 
negotiating settlement.

¢ Decision must be based on reasonable interpretation of the policy.
¢ Insurer is not required to be correct. 

9



DUTY OF GOOD FAITH

Brandiferri v. Wawanesa Mutual Insurance Co., 2012 
ONSC 2206:

¢ Insurer must proceed with reasonable promptness 
because the insured “having suffered a loss, will 
frequently be under financial pressure to settle the 
claim as soon as possible in order to redress the 
situation that underlies the claim.”
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STATUTORY BAD FAITH

Section 439 of the Ontario Insurance Act, 1990 R.S.O. c. I.8 
states: 
¢ “No person shall engage in any unfair or deceptive act or 

practice.” 
¢ “Person” is deemed by section 438 to include an individual, a 

corporation, a Lloyd’s name, a mutual benefit society or 
fraternal society. 

¢ The term “bad faith” in the Ontario Insurance Act has been 
interpreted to mean a “conscious doing of a wrong or 
dishonest act and a state of mind affirmatively operating with 
ill will or an improper or illegal design.” See Peloso v. 778561 
Ontario Inc., 2005 CarswellOnt 2480 (S.C.J.).
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BAD FAITH – ELEMENTS OF PROOF

¢ Standard of proof: on a balance of probabilities 

¢ Fact-specific, not amenable to a precise definition 

¢ “Conscious doing of a wrong or dishonest act and a 
state of mind affirmatively operating with ill will or 
an improper or illegal design.” 
� Judicial interpretation of “bad faith” in section 267.8(22) 

of Ontario Insurance Act
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POSSIBLE DEFENCES AND COUNTERCLAIMS TO
BAD FAITH

¢ Unreasonable conduct of the insured / third party 
claimant 

¢ Detrimental reliance on legal advice 

¢ Fairness in the claims handling process 

¢ “Reverse” bad faith
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CAN ADJUSTERS BE SUED DIRECTLY FOR BAD
FAITH?

¢ In Burke v. Buss, [2002] OJ No 2938 (Ont. S.C.J.), 
the court refused to allow an action in bad faith 
proceed against the individual adjuster.

¢ New Brunswick Court of Appeal has suggested the 
possibility of extending the tort of bad faith to 
adjusters in cases where there is a malicious intent, 
on the part of the adjuster, to harm the insured. 
� See Walsh v. Nicholls, 2004 NBCA 59 (N.B.C.A.)
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WHEN DO BAD FAITH CLAIMS HAPPEN?

¢When a breach of the duty of good 
faith has occurred!
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PROPERTY LOSS CLAIMS

When do bad faith claims happen?
¢ Choosing a biased expert can result in bad faith. Avoid 

appearance of bias in choice of experts.
¢ Harassing, intimidating, intrusive or deceptive investigative 

practices can result in bad faith. Be reasonable with your 
manner of investigation. Don’t use investigative tactics to 
induce settlement.  

¢ Going against independent expert’s opinions can result in bad 
faith. Avoid deviating from own expert’s findings, unless 
very good reason to do so. 

¢ Fraud needs to be proven. If alleging fraud (arson), have 
supporting evidence. 
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PROPERTY LOSS CLAIMS

When do bad faith claims happen?

¢ You need to be timely with your insured. Don’t delay 
the investigation, evaluation or payment of the 
claim.

¢ Refusal to pay undisputed portion of the claim while 
negotiating the disputed portion can result in bad faith. 
Be timely in payment of undisputed claims. 

¢ An insurer must accept reasonable settlement offers. 
Consider settlement offers carefully. 
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PROPERTY LOSS CLAIMS

When do bad faith claims happen?

¢ The setting of artificially low reserves for a loss may 
represent an act of bad faith on the part of the insurer. 
Don’t set artificially low reserves.

¢ “Behind the scenes” decisions are exposed through 
documentary discovery. Be forthright with insured. 
Provide details for the basis of the denial. 

¢ Insurer’s duty of good faith extends right up to the date 
of trial. Maintain a record of regular review of the 
claim. 
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PROPERTY LOSS CLAIMS

How to deal with bad faith claims:
¢ Compile up-to-date record of all activity on the claim
¢ Engage defence counsel
¢ Consider need for further investigation, such as site visits by 

engineers or other experts
¢ Consider basis for denial and whether grounded on evidence 

(or lack thereof)
¢ Consider any prior settlement proposals and evaluate 

reasonableness
¢ Be wary to respond with allegations of fraud, unless grounded 

on external facts (police reports, investigator’s               
findings)
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DISABILITY CLAIMS

When do bad faith claims happen?

¢ Ignoring substantial medical evidence establishing 
disability

¢ Failing to promptly or adequately investigate a 
claim

¢ Making unreasonably low settlement offers
¢ Employing abusive and coercive tactics to force an 

insured to settle
¢ Prolonged denial of benefits
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DISABILITY CLAIMS

Branco v American Home Assurance, 2015 SKCA 71

¢ Steel plate fell on Branco’s foot, placing him off 
work

¢ Numerous doctors assessed him as totally disabled
¢ LTD insurer (Zurich) acknowledged coverage but 

delayed benefits by 7 years
¢ Workers’ Comp Provider (AIG) discontinued 

benefits and gave low ball settlement offer
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DISABILITY CLAIMS

Branco continued

¢ Bad faith established by:
� Failing to consider overwhelming medical evidence
� Disregard for vulnerability of Branco
� Discontinuance of benefits/low settlement offer

¢ Court of Appeal reduced punitive damages to 
$675,000 (from $4.5M)
� AIG - $175,000
� Zurich - $500,000
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PERSONAL INJURY CLAIMS

When do bad faith claims happen?

¢ Denial of no-fault automobile benefits 

¢ Failing to settle a claim within policy limits
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PERSONAL INJURY CLAIMS

Moussi v TD Home and Auto Insurance Company, 
2019 ABQB 242

¢ Moussi was involved in an MVA
¢ Insurer would not pay for dental services for jaw 

disorder unless Moussi underwent an IME
¢ Moussi refused
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PERSONAL INJURY CLAIMS

Moussi continued

¢ Issue: was insurer entitled to IME conducted by a 
Dentist?

¢ Court commented on PC’s allegations of bad faith
¢ Not bad faith because:

� IME reasonably required by insurer
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HOW TO DEAL WITH BAD FAITH CLAIMS

Key Takeaways:

¢ Ensure fair and timely settlement (if appropriate)
¢ Conduct reasonable and proper investigations
¢ Medical evidence > surveillance
¢ Get the details (i.e., who, what, when…)
¢ Engage defence counsel
¢ A well-drafted release (But there’s a caveat!)
¢ Act reasonably
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PUNITIVE DAMAGES

Whiten v Pilot Insurance Co, 2002 SCC 18
¢ Requirement for Punitive Damages

� Requires an “actionable wrong”
� Designed to address the purposes of retribution, 

deterrence, and denunciation
� Exception, not the rule
� Conduct must be “high-handed, malicious, arbitrary or 

highly reprehensible”
� Marked departure from ordinary standards
� Where other penalties are insufficient
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PUNITIVE DAMAGES

Whiten continued

¢ Determining Quantum - must be proportionate to
� Blameworthiness of conduct
� Degree of vulnerability of the Plaintiff
� Harm to the Plaintiff
� Need for deterrence
� Other penalties
� Advantage wrongfully gained by a Defendant
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Bad Faith and Moral Damages in 
the Context of Wrongful 

Dismissal Claims
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POLICY ISSUES

¢ Wrongful dismissal generally engaged as part of 
specialized policies

� employment practices liability (“EPL”)

� sometimes available in specific policies for specialized 
public or quasi-public entities
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COVERAGE ISSUES WITH MORAL DAMAGES AND
BAD FAITH CLAIMS

¢ Exclusionary language may be found in CGL and 
D&O policies

¢ Definition of “loss”

¢ Duty to defend
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MORAL DAMAGES AND BAD FAITH CLAIMS

¢ Compensatory in nature
¢ Arises from employer’s breach of duty of good faith 

and fair dealing in manner of dismissal
¢ Establishing a claim
¢ Foundational case: Keays v. Honda Canada Inc., 

2008 CarswellOnt 3743 (SCC)
¢ Examples of bad faith conduct
¢ Examples of conduct that does not constitute bad 

faith
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HOW COURTS ASSESS MORAL DAMAGES
CLAIMS

¢ Case-by-case basis

¢ Pre-termination and post-termination conduct

¢ Examples of post-termination conduct by an 
employer that has attracted moral damages

¢ Quantum of damages issues
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You Be The Judge

Case Law Examples
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PASAP V. SASKATCHEWAN INDIAN GAMING
AUTHORITY, 2022 SKQB 200 (CANLII)

Facts
¢ Plaintiff worked for a casino owned by SIGA in a 

variety of roles from 2007 to 2012. At the end of his 
employment, he was Facilities Manager and 
supervised 15 employees.

¢ Evidence at trial: competing versions of events
¢ Employer’s position didn’t change from date of 

termination until trial (9 years)
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BAD FAITH EXAMPLE – PROPERTY LOSS

¢ Plaintiff had received a family heirloom ring 
appraised at $550,000.00. 

¢ The ring was stolen at knife-point two weeks after 
obtaining policy while walking on the beach in the 
Dominican Republic. 

¢ Plaintiff reported stolen item to York Police, the 
Canadian Consulate in the DR, Foreign Affairs, 
Trade and Development Canada, and the Bahia 
Principe Resort. Further spoke to a lawyer in the 
DR and engaged an investigator in Canada.  
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BAD FAITH EXAMPLE – PROPERTY LOSS

¢ July 15, 2015, ring was added to a policy on an all-risk basis.
¢ August 4, 2015, claim was made for the stolen ring. 
¢ August 20, 2015, after interviewing the Plaintiff, insurer 

speculated that litigation would be required to resolve the claim.
¢ February 22, 2016, insurer formally denied the claim on the 

basis that it had insufficient information to substantiate the 
claim.

¢ The evidence revealed that the plaintiff's wife did not know 
about the existence of the ring or the theft. Also, the plaintiff had 
previously made a claim on another ring that was lost with 
another insurer. 

¢ Insurer never specified which exclusions it relied upon. 
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DISABILITY CLAIM EXAMPLE

Fernandes v Penncorp, 2014 ONCA 615

¢ Plaintiff, a bricklayer, sustained numerous injuries 
which prevented him from working

¢ Insurer denied on basis that Fernandes was not 
“totally disabled”

¢ Insurer relied on surveillance of insured not medical 
evidence
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BAD FAITH EXAMPLE – FIRE LOSS

¢ Family home caught fire. Garage and its contents 
were destroyed. Smoke penetrated the house.

¢ The plaintiffs’ homeowners’ policy provided them 
with coverage for
� the house;
� personal property, and
� additional living expenses (ALE).
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BAD FAITH EXAMPLE – FIRE LOSS

¢ The policy provided “guaranteed replacement cost” 
coverage for the house and the contents.

¢ The policy had a “single inclusive limit” of 
$564,000.00.

¢ Insurer paid:
� building $377,755.57 )
� contents $46,660.85 )     Total of $479,029.42
� ALE $54,613.00 )
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BAD FAITH EXAMPLE – FIRE LOSS

¢ 2 Actions brought by Plaintiffs:
� Sued Construction Company for deficient remedial 

construction work on their house; and
� Sued Insurer for Construction Company’s poor work, the 

loss of personal property, and for additional living 
expenses that they incurred.

¢ Case turned on factual issues as to whether the house 
had been completely or acceptably restored

¢ Insurer counterclaimed against the plaintiffs for 
$600,000, alleging fraud.

¢ Insurer never alleged fraud prior to litigation.
¢ Counterclaim was dropped shortly before trial 41



PERSONAL INJURY CLAIM EXAMPLE

Wilson v Saskatchewan Government Insurance, 2012 
SKCA 106 
¢ Wilson involved in an MVA and received “no-fault 

benefits”
¢ Auto insurer sent notice that “no-fault benefits” 

would be terminated in 6 months’ time
¢ Wilson initiated litigation and the insurer retracted 

decision
¢ After benefits reinstated, Wilson amended claim to 

include breach of good faith duty
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