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TOPICS

¢ The Minors Property Act and Litigation Representative
¢ Assessing Damages
¢ How contributory negligence changes assessments How 

parents/guardian named as 3rd parties impacts the litigation
¢ Questions to ask during discovery of litigation representative
¢ How to conduct examinations with a minor
¢ Red flags – when and how to declare someone incapable
¢ Limitation Periods for claims involving minors
¢ Court approval process for settlements in Ontario, Alberta, and BC 
¢ Case law examples
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THE INFANTS ACT & LITIGATION 
GUARDIANS
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INFANTS ACT, RSBC 1996 C. 223 & 
LITIGATION GUARDIAN

¢ A litigation guardian is a person appointed to assist a 

minor or infant (in BC an “infant” is anyone under the 

age of 19) or mentally incapable person who may be a 

party in a legal action

¢ Role of litigation guardian is to advance or defend a 

litigation on behalf of and in the interests of a minor or 

mentally incapable person

¢ The Public Guardian & Trustee was established 

pursuant to the Public Guardian and Trustee Act RSBC 

1996, c. 383 to protect the interests of people who lack 

capacity to protect their own interests
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INFANTS ACT, RSBC 1996 C. 223 & 
LITIGATION GUARDIAN

¢ If a litigation guardian is not appointed, the minor 
may wait until their 19th birthday to start a lawsuit at 
which time he/she has two years to bring a claim
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INFANTS ACT, RSBC 1996 C. 223
¢ Section 9 – if a notice to proceed has been 

delivered to PGT under section 20 or 26 of 
Limitation Act and it appears to PGT that guardian 
to whom notice was delivered is failing to take 
reasonable steps to protect the interests of the 
disabled plaintiff or otherwise acting to the prejudice 
of the disabled plaintiff, PGT must commence and 
maintain a proceeding for the benefit of the 
disabled plaintiff the PGT believes the proceeding 
would have a reasonable prospect of succeeding
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INFANTS ACT CONTINUED

¢ Section 48 – service of a proceeding brought against 

infant – in a proceeding against an infant (whether or not 

resident in BC), service of the pleading or petition must 

be made by serving it on a guardian resident in BC; from 

the time of service, the guardian must promptly attend to 

the infant’s interests and do the things necessary to 

protect the infant’s interests

¢ Section 49 – notice of proceeding to PGT – the court 

may direct that the PGT be served with copy of all 

documents relevant to the proceeding and an 

application for leave to take a step in default against an 

infant must be served on the PGT
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INFANTS ACT CONTINUED

¢ Section 51 – if a child has no guardian or if the 
guardian appointed is dead, refuses or is 
incompetent to act, the PGT is the property 
guardian of the child unless a tribunal of competent 
jurisdiction otherwise orders

¢ Section 7 of  Public Guardian and Trustee Act 
states that the PGT may act as litigation guardian 
for a young person in making or defending claims 
brought for or against the young person and must 
act if the young person has no litigation guardian
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ASSESSING DAMAGES
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WARD (NEXT FRIEND OF) V WARD 210 
ABQB 654
The minor Plaintiff was 16 years old when the vehicle 
he was a passenger in was struck while making a left 
turn. The driver of the Plaintiff’s vehicle was liable for 
the accident.  The Plaintiff was seriously injured and 
was in a coma for 19 days following the collision. His 
most significant injury was a brain injury that required 
extensive rehabilitation to relearn walking, speech, 
and other skills. After rehabilitation the Plaintiff was 
independent in basic self-care and was working as a 
plumber’s assistant. When discussing the awarding of 
damages, the court noted:
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WARD (NEXT FRIEND OF) V WARD 210 
ABQB 654
“However, for the Plaintiff Cory Ward to prove his damages 

on a balance of probabilities, he would have had to put in 

information concerning his prior academic achievements 

that demonstrated that he could and would finish high 

school and go on to post high school education.” The 

Court found that the Plaintiff was a poor student prior to 

the accident, and that he likely would not have finished 

high school in either case. Similarly, it was found that even 

before the accident, the Plaintiff would not have had the 

marks to obtain admission to trade school or had the 

capacity to be an apprentice. 
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WARD (NEXT FRIEND OF) V WARD 210 
ABQB 654
The Plaintiff was able to perform “labour-type work 
near minimum wage” post-accident. However, it was 
unlikely that he would be able to maintain 
employment for his lifetime due to his injuries. This 
was applied as a negative contingency to the 
Plaintiff’s future loss of income. There was significant 
discussion regarding the impact the Plaintiff’s status 
as an Indigenous person living on a reserve would 
have on his future earning potential. The Court 
concluded that Cory Ward’s future loss of income of 
was assessed in the amount of $632,060.00.
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AUDET V CHAN 2018 CARSWELLBC 1800
The Plaintiff, aged 6, suffered soft tissue injuries when the 
vehicle in which she was a rear seat passenger was involved 
in a collision. Plaintiff suffered a blow to her lead and soft 
tissue injuries to her neck, shoulders, and back. She had a 
bump on her head, and developed headaches. The Plaintiff 
also suffered a mild concussion. She had pain and stiffness in 
her neck, shoulders, and lower back. Plaintiff also suffered 
anxiety, with periods of dissociation, emotional withdrawal, 
and nightmares. She underwent therapy for these symptoms 
for approximately one year. Her almost daily headaches and 
her soft tissue pain and stiffness did not resolve. 
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AUDET V CHAN 2018 CARSWELLBC 1800
The Court stated that a loss of future earning capacity was 
not easily measured. At the time of the accident, the Plaintiff 
was very young and at the time of the trial she remained a 
young adult just at the brink of deciding her future vocation. It 
was difficult to predict the vocation in which the plaintiff would 
end up in and what the difficulties she may experience in her 
future jobs.  
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AUDET V CHAN 2018 CARSWELLBC 1800
The Court considered that Ms. Audet's mother had a bachelor's degree 
from the University of Victoria and other courses from Mont Royal 
University in Calgary and that Ms. Audet's father was previously a naval 
officer and was a peace officer in Calgary at the time of Trial. The Court 
stated that it was clear that both her parents valued education and have 
and would continue to encourage and support Ms. Audet in her 
educational pursuits. The Court was of the view that this plaintiff 
suffered a mild restriction to her earning capacity as a result of her 
ongoing headaches, her residual symptoms of neck, shoulders, and 
back stiffness, and discomfort that flared up on certain physical 
activities, postural positions, and sitting. The Court awarded $75,000 for 
future loss of earnings. The Court applied the “capital asset approach” 
where the court treated the earning potential as an asset, and then tried 
to determine how much the accident depreciated that 'asset'.
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CONTRIBUTORY NEGLIGENCE
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CONTRIBUTORY NEGLIGENCE AND THE
ASSESSMENT OF DAMAGES

¢ Contributory negligence is an aspect of tort law 
whereby the amount of a damages award to a 
Plaintiff is reduced by a certain amount based on 
conduct of the Plaintiff which led to, caused, or 
contributed to the injuries suffered. If contributory 
negligence is being raised, the onus rests with the 
party alleging it to show that damages would have 
been less but for the actions. 

¢ Governed by the Contributory Negligence Act (in 
Alberta, other provinces have similar legislation) 
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CONTRIBUTORY NEGLIGENCE AND THE
ASSESSMENT OF DAMAGES

¢ Determination of contributory negligence is an 
exercise in apportionment of fault between the 
parties involved in an incident which includes 
accounting for factors such as: 
� The nature of the duty owed;
� The number of act of faults or negligence;
� The timing of negligent acts;
� The nature of the conduct; and 
� The extent to which the conduct breaches 

statutory requirements. 
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CONTRIBUTORY NEGLIGENCE WITH MINORS
AND THE INCAPACITATED

¢ The assessment of contributory negligence is 
based on a determination of reasonableness. In 
cases involving minors, the standard is not the 
same across all ages or contributors. It becomes a 
sliding scale and is wildly different for:
� Parents;
� Very young;
� Below the full age of maturity.
� Those incapable of fault. 
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CONTRIBUTORY NEGLIGENCE WITH MINORS
AND THE INCAPACITATED

¢ McEllistrum v. Etches (1956), 6 D.L.R.(2d) 1 
(S.C.C.), Kerwin, C.J.C. – “the care to be expected 
from a child of like age, intelligence and 
experience”
� Is the minor capable of negligence?
� If so, the standard can be applied. 

¢ Other parties can also share contributory 
negligence for example if they had a supervisory 
role over a minor (Steele v Burgos, 2010 ABQB 
327) 
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PARENTS/GUARDIAN NAMED AS 3RD
PARTIES
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THIRD PARTYING A PARENT OR GUARDIAN

¢ Taking steps to third party in a parent or guardian 
can have significant impacts on the litigation. This is 
a relatively minor issue if the party is currently 
unrelated to the action, but if the parent is also the 
litigation representative it can be complicated. 

¢ If a litigation representative is third partied into an 
action they can no longer act as a litigation 
representative due to conflict of interest concerns.  
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THIRD PARTYING A PARENT OR GUARDIAN

¢ If you believe there may be grounds for a third party 
claim against a minor you should consider:
� Your timeline – generally there is a time limit to 

brining a third party claim
� Informing plaintiff counsel, if a litigation 

representative has not yet been appointed, that 
could guide their decision, 

� If the third party is already appointed litigation 
representative they will have to be replaced with 
the assistance of the court. 
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EXAMINATION OF A LITIGTION 
REPRESENTATIVE
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EXAMINATION OF A LITIGATION 
GUARDIAN – ALBERTA
Alberta Rules of Court, Alta Reg 124/2010
Litigation representative required
2.11   Unless otherwise ordered by the Court, the following individuals or estates must 
have a litigation representative to bring or defend an action or to continue or to 
participate in an action, or for an action to be brought or to be continued against them:
a) an individual under 18 years of age;
b) an individual declared to be a missing person under section 7 of the Public 

Trustee Act;
c) an adult who, in respect of matters relating to a claim in an action, lacks capacity, 

as defined in the Adult Guardianship and Trusteeship Act, to make decisions;
d) an individual who is a represented adult under the Adult Guardianship and 

Trusteeship Act in respect of whom no person is appointed to make a decision 
about a claim;

e) an estate for which no personal representative has obtained a grant under the 
Surrogate Rules (AR 130/95) and that has an interest in a claim or intended 
claim.
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EXAMINATION OF A LITIGATION 
GUARDIAN – ALBERTA
Who makes affidavit of records
5.9(1) Subject to subrule (2), an affidavit of records 
must be sworn by
a) the party,
b) if the party is a corporation, by the corporation’s 

corporate representative, or
c) if a litigation representative is appointed for a 

party, by the party’s litigation representative.
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EXAMINATION OF A LITIGATION 
GUARDIAN – ALBERTA
People who may be questioned
5.17(1) A party is entitled to ask the following persons questions 
under oath about relevant and material records and relevant and 
material information:

a) each of the other parties who is adverse in interest;

b) if the party adverse in interest is a corporation,

i. one or more officers or former officers of the corporation 
who have or appear to have relevant and material 
information that was acquired because they are or were 
officers of the corporation, and

ii. the corporate representative;

28



EXAMINATION OF A LITIGATION 
GUARDIAN – ALBERTA
c) if a litigation representative is appointed for a 

party,
i. the litigation representative, and
ii. with the Court’s permission, the person on whose 

behalf the litigation representative is appointed if that 
person is competent to give evidence;
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QUESTIONS TO ASK A LITIGATION 
REPRESENTATIVE DURING DISCOVERY
¢ Education (Ward (Next Friend of) v Ward 210 ABQB 654)
¢ Education history of the Plaintiff’s parents (Audet v Chan 2018 

CarswellBC 1800)

¢ Career path

¢ Aptitudes 

¢ Duration of injuries 

¢ Cognitive abilities

¢ Treatment 

¢ Pre-existing injuries
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EXAMINATION OF A MINOR
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DOES THE CHILD UNDERSTAND THE NATURE
OF AN OATH OR SOLEMN AFFIRMATION?
Section 18.1(2) of the Evidence Act, RSO 1990, c 
E.23: 

The court may admit the person’s evidence, if the 
person is able to communicate the evidence, even 
though the person does not understand the nature of 
the oath or solemn affirmation, if the person 
understands what it means to tell the truth and 
premises to tell the truth.
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DECLARING SOMEONE INCAPABLE

33



HOW AND WHEN TO DECLARE SOMEONE
INCAPABLE

¢ In British Columbia, Adult Guardianship is also 
known as Committeeship

¢ Governed by 
1) Adult Guardianship Act, RSBC 1996 c. 6; and 

2) Patients Property Act, RSBC 1996 c. 349
¢ To be used as a last resort
¢ Unnecessary if incapable person executed a 

Representation Agreement or Enduring Power of 
Attorney
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HOW AND WHEN TO DECLARE SOMEONE
INCAPABLE

¢ Private committeeship is governed by the Patients 
Property Act

¢ Proposed committee (usually spouse or relative) 
files an application with the Supreme Court of BC

¢ Committee is appointed by court order
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HOW AND WHEN TO DECLARE SOMEONE
INCAPABLE

¢ Affidavits of opinions of 2 doctors regarding the 
individual’s incapacity is required

¢ Also affidavit setting out information regarding the 
individual’s family, assets, income, expenses and 
liabilities
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HOW AND WHEN TO DECLARE SOMEONE
INCAPABLE

¢ Application materials must be served on the 
incapable person and the Public Guardian and 
Trustee (PGT) of BC

¢ Notice also given to incapable person’s next of kin
¢ PGT will make recommendations to the court
¢ Pursuant to the Patients Property Act, the court can 

appoint either or both a committee of the estate 
(financial and legal affairs) or committee of the 
person (personal and health affairs)
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HOW AND WHEN TO DECLARE SOMEONE
INCAPABLE

¢ Under the Adult Guardianship Act, the PGT can be 
a statutory property guardian (Part 2.1 of the Act) 
and becomes committee of the estate

¢ PGT is appointed when a certificate of incapability 
is issued for the adult by Health Authority 
Designates

¢ Health Authority Designates are defined as having 
authority to issue certificates of incapability under 
section 32 of the Act
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HOW AND WHEN TO DECLARE SOMEONE
INCAPABLE

¢ Certificate of Incapability Process usually involves 4 steps:

1. Investigating or determining need – PGT or designated 
agency receives a report of abuse or self-neglect

2. Assessment – qualified health care provider conducts 
assessment and makes a determination 

3. Health Authority Designate Decision – HAD provides notice 
(to adult & family) of intention to issue certificate with 
reasons & opportunity to respond

4. Second Assessment, Reassessment, Court Review – HAD 
issues certificate to the PGT, however the adult may request 
second assessment and reassessment as well as court 
review of determination of incapability
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LIMITATION PERIODS
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LIMITATION PERIOD FOR CLAIMS INVOLVING
MINORS - BC
¢ Parent or guardian with parental responsibilities for 

minor’s legal and financial affairs have a duty to 
pursue litigation on behalf of a minor

¢ In circumstances where a claim has not been 
commenced, the Limitations Act, SBC 2012 c. 13 
sets out how long a minor, after turning 19 years of 
age, has to pursue a claim
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LIMITATION PERIOD FOR CLAIMS INVOLVING
MINORS - BC
¢ Section 10 of the Limitations Act states that for a 

claim of a minor, section 18 applies

¢ Section 18 of the Act states that two year limitation 
period begins to run when the minor turns 19 years 
of age

¢ The postponement of the limitation period does not 
apply to Part 7/No Faults benefits claim against 
ICBC
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LIMITATION PERIOD FOR CLAIMS INVOLVING
MINORS - BC
¢ In some cases, the defendant may serve notice to 

proceed on the minor’s parent or guardian and PGT 

¢ Section 20 of the Act enables a person against 
whom the claim is or may be made to deliver a 
notice to proceed on the caregiver of the child and 
the PGT

¢ time begins to run on the day the notice to proceed 
is delivered
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LIMITATION PERIOD FOR CLAIMS INVOLVING
MINORS - BC
¢ The PGT will send a letter to the minor’s parent or 

guardian explaining the effect of the notice to 
proceed 

¢ If the parent or guardian fails to protect the minor’s 
claim, fails to retain a lawyer or fails to file a Notice 
of Civil Claim, the PGT may commence legal action 
to preserve the minor’s rights

44



LIMITATION PERIODS FOR CLAIMS INVOLVING
MINORS - ALBERTA

¢ Issue governed by section 5.1(2) of the Limitations 
Act. States simple that except as otherwise 
provided in the section, limitation periods are 
suspected during the period of time that a claimant 
is a minor. 
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LIMITATION PERIODS FOR CLAIMS INVOLVING
MINORS - ALBERTA

¢ However, this can be overcome by a potential defendant 
delivering a Notice of Proceed to a guardian of the minor, if 
they have one, or to the Public Trustee and paying their fee. 

� In that case, the limitation period begins to run on the date 
the Notice to Proceed was received by the Public Trustee 
or a date as ordered by a judge. 

� If an application is brought to the by a Public Trustee, the 
Court has wide discretion to either start the limitation 
period or keep it paused upon consideration of a variety of 
factors. 

¢ Note – the limitations act also deals with persons under 
disability – limitations periods do not run during any period of 
time that the claimant is a person under disability 
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ONTARIO - CHILDREN

In the case of an injured child, the limitation period is suspended 
while the person is a minor (under the age of 18) and not 
represented by a litigation guardian in relation to the claim: s. 6 
of the Limitations Act, 2002, SO 2002, c 24, Sched B.

The clock starts to run when the injured child turns 18 and the 
child has until the day before their 20th birthday to commence a 
legal action.
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ONTARIO – INCAPABLE PERSONS

A limitation period will not begin to run during the time a person 
is incapable of commencing a proceeding in respect of the claim 
because of their physical, mental, or psychological condition.

A claimant is presumed to be capable of commencing a proceed, 
unless the contrary is proven: S. 7(2) of the Limitations Act, 
2002, SO 2002, c 24, Sched B. 
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ONTARIO – INCAPABLE PERSONS

When determining if a claimant was incapable of commencing a claim, 
the courts are guided by the following potential indicators:
1. A person’s ability to know or understand the minimum choices or 

decisions required to make them;
2. An appreciation of the consequences and effects of his or her 

choices or decision;
3. An appreciate of the nature of the proceedings;
4. A person’s ability to choose and keep counsel;
5. A person’s ability to represent him or herself;
6. A person’s ability to distinguish between the relevant and irrelevant 

issues; and 
7. A person’s mistaken beliefs regarding the law or court procedures.

Carmichael v GlaxoSmithKline Inc., 2020 ONCA 447, at para 94.
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ONTARIO – APPOINTMENT OF LITIGATION
GUARDIAN

The limitation period commences when a litigation guardian files 
the affidavit required by Rule 7 of the Rules of Civil Procedure.

A potential defendant may make an application or a motion to 
have a litigation guardian appointed for a potential plaintiff: S. 
9(2) of the Limitations Act, 2002, SO 2002, c 24, Sched B.
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COURT APPROVAL PROCESS
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PROPOSED SETTLEMENT MUST BE COURT
APPROVED

It is the court’s duty to protect the party under disability and to 
ensure the proposed settlement is in their best interests.

Pursuant to Rule 7.08 of the Rules of Civil Procedure, no 
settlement of a claim made by or against a party under disability, 
whether or not a proceeding has been commenced, is binding 
without approval by a judge. 

Court approval of the proposed settlement is obtained by 
counsel for the party under disability by way of a motion (if a 
proceeding has been commenced) or by way of application (if a 
proceeding hasn’t been commenced). 
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SETTLEMENT FUNDS PAID INTO COURT

Pursuant to Rule 7.09, any settlement must be paid 
into court, unless a judge orders otherwise.  

The Accountant of the Superior Court accepts 
payments in court, and manages the funds. 

The Accountant holds money paid into court for 
children until they turn 18.
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STRUCTURED SETTLEMENT

A structured settlement is a guaranteed tax-free 
paycheque, only available to people who are settling 
personal injury claims. 

It is created when a part of a personal injury 
settlement is deposited with a life insurance company 
in exchange for guaranteed tax-free payments for a 
plaintiff’s lifetime or a certain period.
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COURT APPROVAL PROCESS FOR
SETTLEMENTS IN ALBERTA

Minors’ Property Act, SA 2004, c M-18.1:

4(1) In this section,

a) “claim” means a claim that, if proved in a court of competent 
jurisdiction, would result in a money judgment as defined in 
the Civil Enforcement Act;

b) “indemnity” means an agreement by a minor’s 
representative, given in connection with a settlement of the 
minor’s claim, to compensate a person for liability or costs 
incurred by that person in the event that a claim is 
subsequently made by or on behalf of the minor regarding a 
matter covered by the settlement;

c) (c) “representative” means the guardian or litigation 
representative of a minor who has a claim.
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COURT APPROVAL PROCESS FOR
SETTLEMENTS IN ALBERTA

4(2) If a representative has agreed to a settlement of a minor’s 
claim, the Court may, on application, confirm the settlement if in 
the Court’s opinion it is in the minor’s best interest to do so.

(3)  A settlement of a minor’s claim is binding on the minor only if 
the settlement is confirmed under subsection (2).
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COURT APPROVAL PROCESS FOR
SETTLEMENTS IN ALBERTA

(4) Any money payable to a minor under a settlement that is 
confirmed under subsection (2) must be paid

a) to a trustee appointed by the Court under section 10 who is 
authorized by the appointment or by the order confirming the 
settlement to receive the money,

b) to the Public Trustee, or

c) as the Court directs, if the total amount payable to the minor 
under the settlement does not exceed the amount 
prescribed by the regulations.

(5) An indemnity given by a minor’s representative is void.
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COURT APPROVAL PROCESS FOR
SETTLEMENTS IN ALBERTA

¢ In Milne (Next Friend of) v Pfizer Inc. 2005 ABQB 
236 a settlement was reached between the infant 
Plaintiff and the drug company Defendant, though 
was subject to a confidentiality clause. When 
discussing the approval of settlements for minors, 
the Court stated:

[27] In considering whether it should approve a 
settlement on behalf of a minor, the Legislature 
has established a simple test — whether it is in 
the minor's best interest to do so.
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COURT APPROVAL PROCESS FOR
SETTLEMENTS IN ALBERTA

Similarly, when discussing what factors should be considered 
when determining if approving a settlement is in the best 
interests of a minor, the Court in S.(B.J.) v S. (F.T.) 1990 
CarswellAlta held:

[8] In my view, the determination of the "best interests of the 
minor" must focus on:

a) nature and seriousness of the injury;

b) adequacy of damages;

c) enforceability of claim;

d) security;

59



COURT APPROVAL PROCESS FOR
SETTLEMENTS IN ALBERTA

e) opinion of counsel for the Plaintiff (Poulin v. Nadon, 
[1950] O.R. 219 (C.A.).);

f) view and opinion of the next friend respecting the 
benefits to the minor of accepting the settlement 
(Poulin v. Nadon, supra);

g) evidence of the minor, if old enough, respecting the 
benefit to the minor of accepting the settlement (Poulin 
v. Nadon, supra); and,

h) whether the award bears a proper relationship to 
awards which the court makes in more conventional 
personal injury cases.
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COURT APPROVAL PROCESS IN BRITISH
COLUMBIA

¢ The Public Guardian and Trustee of BC is required 
to review any settlement proposal to ensure it fairly 
compensates the minor

¢ If the settlement is less than $50,000 (exclusive of 
interest & costs), the PGT can reject or accept the 
offer on behalf of the minor (section 40(4) & (7) of 
Infants Act)

¢ If the settlement is more than $50,000, the PGT will 
make recommendations to the court as to whether 
the settlement is adequate but the final approval 
rests with the court (section 40(5) & (8))
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COURT APPROVAL PROCESS IN BRITISH
COLUMBIA

¢ Section (40) (6) and (9) of the Infants Act requires 
the application for court approval be made by a 
party to the proposed settlement or to the 
proceeding

¢ Section 43 states that settlement funds paid will be 
held by the PGT and will be released to the child 
once he/she turns 19
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