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GENERAL PRINCIPLES OF CLAIMS
INVESTIGATIONS

a. Broad application 
b. File materials
c. IA investigation
d. Expert evidence
e. Joint and destructive testing 
f. Multiparty litigation
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GENERAL PRINCIPLES OF CLAIMS
INVESTIGATIONS

g. Spoliation
h. Establish dialogue with insured and opposing 

counsel
i. Third party claims 
j. Quantum 
k. Investigation of loss situs
l. Collateral investigations 
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SPOLIATION

¢ What is spoliation? 

¢ Issues concerning spoliation 

¢ How to prevent spoliation 
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HOW TO OVERCOME THE CHALLENGE OF
CONDUCTING AN EFFECTIVE INVESTIGATION
DURING COVID

¢ Limitations due to COVID-19

¢ Drawbacks

¢ Methods to mitigate challenges due to COVID-19 
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PRIMER ON COVERAGE ISSUES
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ROAD MAP FOR PRESENTATION

¢ Basic Coverage Investigations

¢ What We Can and Cannot Do Following Referral

¢ This primer assumes we are dealing with an 
occurrence policy.
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POLICY OF INSURANCE

¢ The policy itself: 

� Make sure you have a complete copy of the policy that 
was in force on the date of loss.  

� You may need to contact underwriting or even the 
broker to ensure you know what endorsements were 
added or deleted from the policy during its term.

¢ Consider the following coverage issues 
methodically and make notes as you review these 
issues.
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IS THE DEFENDANT INSURED?

¢ Is the person covered?

� Is the person who has been sued or threatened with a 
suit insured under the policy?  This will involve a review 
of the named and additional insureds listed in the policy 
(including any endorsements which change either of 
these).

� The person sued or threatened with suit may be insured 
under the terms of the policy even though not named.  
The most common example is an employee in the 
course of their employment. 
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DID THE LOSS OCCUR IN THE POLICY PERIOD?

¢ Did the loss occur during the policy period?
� This can be a simple or complex question.  For 

example, if the date in the police report for an MVA 
differs from the date of the accident alleged in the 
Statement of Claim, the initial assumptions about 
coverage may change.  

� This can be an extremely complex question.  
Determining whether a claim of ongoing pollution can be 
very demanding and may require the assessment of 
multiple and competing theories of coverage.  You may 
require counsel’s assistance before admitting or denying 
coverage.
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DID THE LOSS OCCUR IN THE POLICY
TERRITORY?

¢ Territory

� Did the loss occur in the territory covered by the policy?

� This is usually a straightforward question which is 
answered right in the policy. However, it can become a 
complicated question where the insured’s alleged 
negligence manifests itself outside of the coverage 
territory specified in the policy or where the insured has 
multiple locations insured via different policies.
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IS THE CLAIM PRIMA FACIE COVERED?

¢ Does the claim allege a loss covered by the policy?
� This depends on the statement of claim.  You cannot 

usually finally answer this question until the Statement 
of Claim is issued. If there is only a notice of claim, then 
you can only provisionally admit or deny coverage and 
reserve your final position on coverage until the 
Statement of Claim has been reviewed.

� Each allegation must be reviewed to see if it is covered. 
This demands a tedious review and analysis. Some 
claims may be covered and some may not.  If that is the 
case you will need to determine how you are going to 
deal with the uncovered claims.
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IS THE CLAIM COVERED, CONTINUED

¢ Covered Losses, continued,
� A simple example: the claim is for the escape of water 

onto an adjoining property and damages and injunction 
are claimed.  In most cases, the damages claim would 
be covered but not the claim (or the defence of the 
claim) for the injunction.

� This also involves an examination of all of the 
exclusions and exceptions to the exclusions in the policy 
which may reduce or augment coverage.  Remember 
that generally coverage provisions are read broadly in 
favour of the insured and exclusions are read narrowly 
against the insurer.  
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AMOUNT CLAIMED

¢ Amount Claimed
� Is the amount claimed (including pji) within the monetary 

limits of the policy?  If not or if there is a chance the 
claim could exceed the policy limits you need to write 
and warn the insured of this possibility, advise them that 
amounts in excess of the policy limits must be paid by 
the insured and, we would suggest, recommend that the 
insured retain their own counsel at their own expense to 
advise them in respect of the matter.  

� Make sure you have proof you sent this letter or, better 
still, an acknowledgment of receipt. 
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OTHER INSURANCE

¢ Other Insurance
� You always need to look for other insurance.  For 

example, in an MVA the owner generally insures the 
vehicle but if the driver is different from the owner they 
may have their own insurance.  If they were in the 
course of the employment their employer’s policy may 
also cover the loss.

� The insured may have other policies that will respond  
For example, a policy may list a sued party as an 
additional insured.  That person may also have their 
own coverage that could also be obliged to respond to 
the claim.  
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POLICY BREACHES

¢ This is to be contrasted with exclusions respecting coverage 
although they can look very similar at times.

¢ For example, did the insured misrepresent the risk at the time 
coverage was bound?

¢ For example, the business was described as selling small electrical 
appliances but the insured was also running an electrical repair 
service.  Would underwriting have extended coverage if they had 
known about this additional business or demanded a higher 
premium.

¢ Where you find something that is inconsistent with the application for 
coverage a denial of coverage or voiding of the policy needs to be 
considered.

¢ These decisions likely need to be made in consultation with coverage 
counsel. 
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THINGS YOU SHOULD DO

¢ Make sure you understand enough about the loss 
so that you can answer all of the coverage 
questions.

¢ If you are having trouble answering one of the 
questions, are unsure if the claim is covered, if it is 
excluded, if the insured committed a breach of the 
policy including making a misrepresentation in the 
application, do not send to defence counsel and 
ask them to defend the insured. Seek advice from a 
supervisor and/or coverage counsel. 
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THINGS YOU SHOULD DO

¢ Also consider whether previous conduct has waived 
the ability to deny coverage and let your supervisor 
and/or coverage counsel know about potential 
waivers.

¢ For example in an auto claim where the insured 
was not properly licensed was the property damage 
claim paid?

¢ Did someone previously confirm coverage to the 
insured or an injured party? 
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ADDITIONAL COMMENT

¢ Coverage is actually a very complex issue but 
hopefully, if you consider the issues listed above, 
you will identify most of the coverage issues which 
may require input from your supervisor or counsel.  
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REFERRING THE CLAIM TO COUNSEL

¢ Normally you refer the claim to counsel and ask 
counsel to defend the insured.  Keep in mind that 
once you have requested that we defend you may 
have waived any coverage defence that you were 
aware of or should have been aware of.  

¢ Once we are retained to defend we owe our 
primary duty of care to the insured.  We cannot 
point out to you that you missed a coverage issue 
or even that a coverage issue arose from our 
interview of the insured or at discovery.
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REFERRING THE CLAIM, CONTINUED

¢ You need to be mindful of referring the claim to us 
well within the two year window from when the 
claim was served on the insured.  If you fail to do 
so, then it will probably be too late for us to third 
party another at-fault party or to even institute a 
cross-claim against a co-defendant.  
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Investigation issues that arise 
with different types of insurance 

claims
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PRIMER ON ADJUSTING MVA AND OCCUPIERS
LIABILITY CLAIMS
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ROAD MAP FOR PRESENTATION

¢ Reasons to Investigate

¢ A Basic Investigation

¢ Investigating a Motor Vehicle Accident Claim

¢ Investigating an Occupier Liability Claim

¢ Other Issues
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WHY INVESTIGATE EARLY

¢ Avoid surprises

� Identify the strengths and weaknesses of your case 
early to gain a strategic advantage.

¢ Forward thinking

� Build a (malleable) theory of your case early to inform 
resolution strategies
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MEETING WITH THE INSURED AND WITNESS

¢ The adjuster should make immediate contact with 
the insured and arrange to meet with the insured 
and witnesses as soon as practical. 

¢ Explain to the insured that the policy requires the 
insured to prove his or her loss to the insurer.
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OBTAIN A RECORDED STATEMENT

¢ The adjuster should be required to take a complete 
recorded statement from the insured and all 
witnesses to the incident that caused the loss. 

¢ The adjuster must get answers to the most 
important of all questions: who, what, where, why, 
when, and how with regard to the policy and the 
loss.

¢ the notes should then be converted into a 
statement, sent to the insured to be read, corrected, 
signed, and dated.
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OBTAIN RELEVANT DOCUMENTS

¢ The adjuster must obtain copies of all relevant and 
material records from the insured.

¢ Most insurance policies contain provisions requiring 
the insured or claimant to cooperate in the 
investigation of a claim and to produce certain 
documents and information in support of the claim. 

¢ The request for information will be dependent on 
the type of loss.  
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MOTOR VEHICLE ACCIDENTS

¢ Motor Vehicle Accident Report
¢ The name of the registered owner’s insurance 

company and his/her auto insurance policy number
¢ The make, model, year, registration and licence

plate number of the vehicle
¢ Policy of insurance of owner and operator of auto 

vehicle
� Impact on rental vehicle
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MOTOR VEHICLE ACCIDENTS

¢ Details regarding the accident, including:
� the driver's name and driver's license number (if the 

driver is not the registered owner)
� the date, time and location of the accident,
� the extent of any injuries
� the number of passengers involved, if any
� the extent of damage to the vehicle
� The description of the accident
� the names and driver's license numbers of the other 

drivers, as well as the names of their insurance 
companies and their auto insurance policy numbers
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MOTOR VEHICLE ACCIDENTS

¢ Photographs/video footage
¢ Witness information
¢ Property damage file
¢ Surveillance/social media research
¢ CCTV footage
¢ Red light cameras/RESCU Cameras
¢ Rental information
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SLIP AND FALL / TRIP AND FALLS

¢ Photographs of accident scene
¢ Weather reports
¢ Repair/Remediation reports
¢ Evidence of maintenance system
¢ Contracts with subcontracts and contracts
¢ Witness statements
¢ Incident reports
¢ Notice Periods
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OTHER ISSUES

¢ Preservation of evidence 

¢ Spoliation

¢ Fraud

¢ Litigation privilege over Adjusters’ file

¢ Practical consequences
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TAKEAWAYS

¢ Early investigation/decision making can be very 
beneficial to resolving the claim – TIMING IS 
EVERYTHING.

¢ Think of the insured as a source of information, but 
also seek external sources for the relevant 
information.

¢ Know when to seek professional help
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CONSTRUCTION DEFECTS
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CONSTRUCTION DEFECTS: THE BIG THREE

Design Defects

¢ These defects result from a design professional’s 
failure to produce accurate and well-organized 
construction documents. Design defects occur by 
error or omission. Errors usually require some sort 
of redesign and replacement of a component part, 
while omission can be remedied by adding to a 
contractor’s scope of work through change orders.
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CONSTRUCTION DEFECTS: THE BIG THREE

Material Defects

¢ Defects that arise due to damaged or inadequate 
building material are called “material defects”. 
When these defects come from the manufacturer, 
the parties using these materials usually will not 
become aware of the defect until after they have 
already been incorporated into the project. This 
makes material defects particularly expensive 
because they may require additional labor and new 
materials.
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CONSTRUCTION DEFECTS: THE BIG THREE

Workmanship Defects

These defects occur when a contractor fails to build a 
structure or component part in accordance with the 
construction documents. Workmanship defects can 
range from simple aesthetic issues to structural 
integrity problems. Allocating liability and determining 
how (and even who) failed to abide by the property 
standard of care can be extremely complex.
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CONSTRUCTION DEFECT CLAIMS: 
THE BALL, THE TREES AND THE FOREST

The Ball
¢ Insurance company’s long-term financial and business 

interests

The Trees
¢ Individual claims, or even the liability/coverage issues 

involved in each one

The Forest
¢ Insurers’ over-all corporate exposure
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CONSTRUCTION DEFECT CLAIMS: 
GENERAL ADVICE

Appoint Senior Personnel

¢ Senior personnel should be given overall 
responsibility for managing constructions claim, in 
terms of both defence and coverage, and therefore 
understanding the legal and factual issues involved.
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CONSTRUCTION DEFECT CLAIMS: 
GENERAL ADVICE

Look at the Entire Claim (Determine the Overall Exposure)
a) Liability – quantifying the insured’s liability exposure, and 

estimating the cost of defending, is only part of the equation.
b) Coverage – the other aspect is coverage, which has two 

components:
I. defences to coverage – all or some (e.g., the cost of repairing 

or replacing the insured’s own work) of the claim may be 
excluded from coverage; and

II. contribution by other insurers – there may be overlapping 
coverage, such that one or more other insurers may be 
required to pay some or all of the claim, and defence costs.
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CONSTRUCTION DEFECT CLAIMS: 
GENERAL ADVICE

Look at all Potential Claims and Insureds (Determine the 
Real Overall Exposure)

¢ Other insureds

¢ Coverage
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DEAL DIRECTLY WITH OTHER INSURERS
(AVOID INDUSTRY DISPUTES)

Not only can legal expenses be very significant, but there 
is an added, and potentially much greater indirect cost, 
namely, creating precedents which interpret policy 
wordings broadly, and therefore benefit insureds in future 
coverage disputes. Disputes over contribution should be 
resolved directly between insurers, if at all possible.
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CONSTRUCTION DEFECT CLAIMS: 
GENERAL ADVICE

Deal with Insured(s) Regarding Overall Exposure
a. Coverage - insureds should be encouraged to retain 

their own counsel, and consulted regularly:
I. defences – insureds should be apprised of the amount of 

their uninsured exposure (e.g., the cost of repairing their 
own work) and at settlement time, they should be required 
to fund their own contribution;

II. contribution – insureds should also be required to produce 
all of their prior and subsequent CGLs, as well as any 
wrap-up policy, in order to identify, and therefore resolve, 
any disputes with respect to overlaps in coverage.
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CONSTRUCTION DEFECT CLAIMS: 
GENERAL ADVICE

Deal with Insured(s) Regarding Overall Exposure

b. Potential claims – insurers should (particularly for sub-
trades) identify and attempt to quantify all other 
potential claims against each insured, to determine 
whether the total liability exposure will exceed their 
aggregate limits.
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CONSTRUCTION DEFECT CLAIMS: 
SPECIFIC ADVICE

1. Reserve Rights to Deny Coverage
2. Obtain Copies of all other Insurance Policies
3. Determine which Insurer should be Defending
4. Involve the Insured (and Independent Counsel) in Defence

and Settlement
5. Make a Preliminary Assessment of Liability and Quantum
6. Retain an Expert
7. Cooperate with the Plaintiff (and Other Parties) in 

Exchanging Information
8. Prepare the File for Defence (Defence Counsel’s Wish List)
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CONSTRUCTION DEFECT CLAIMS: 
PREPARE THE FILE FOR DEFENCE

a. confirmation of who the named and additional insureds under the 
relevant policy(ies) are, and who the insurer is prepared to 
defend;

b. confirmation of the relevant policies (Builder’s Risk, Course of 
Construction, Wrap-up Liability Policy, etc.);

c. statements from all relevant parties (not only the insureds, but 
witnesses as well);

d. properly itemized photos (in jpeg format) and documents with 
descriptive titles (including email correspondence with opposing 
parties/adjusters/experts);

e. information on materials and products used in the project;
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CONSTRUCTION DEFECT CLAIMS: 
PREPARE THE FILE FOR DEFENCE

f. information on whether there is any uninsured loss;
g. information on whether there have been any similar incidents in 

the past;
h. identification of the insurers of the other parties;
i. a list of missing items (e.g., documents requested from the other 

parties that have not been provided);
j. if an expert has been retained, copies of everything that has been 

said or otherwise conveyed to our expert; and
k. if any inspections have been held, all observations, photographs 

and discussions arising from that inspection.
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INVESTIGATION ISSUES THAT ARISE WITH PRODUCT
LIABILITY AND PROPERTY DAMAGE CLAIMS
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PRODUCT LIABILITY, PROPERTY DAMAGES
CLAIMS

a) Types of claims 

b) Documents to obtain 
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