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PART 1

Commercial Host Liability.
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TYPICAL CLAIMS AGAINST A
COMMERCIAL HOST

¢ Claims for breaches under the Liquor Licence Act, RSO 1990, 
c L.19; 

� Specifically, claims for the over-service of alcohol (section 
39)

¢ Claims for breaches under the Occupiers' Liability Act, R.S.O. 
1990, c. O.2; and

¢ Claims in negligence. 
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CLAIMS RELATING TO THE OVER-SERVICE OF
ALCOHOL

¢ Commercial hosts owe both a statutory and common law duty 
to its patron and third parties that are injured by their patrons 
who were over-served alcohol to the point of intoxication.

¢ Commercial host liability cases are fact-dependent and driven 
by evidence. 
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COMMON LAW DUTY OF A COMMERCIAL HOST

¢ Courts have recognized a duty of care relationship between a 
commercial host and the patron it overserved. 

¢ This relationship was first established in Jordan House Ltd. v. 
Menow, [1974] SCR 239, which involved an overserved 
patron of a bar who was ejected from the bar. The patron was 
later struck by a vehicle. 

¢ The Supreme Court of Canada (“SCC”) held that the hotel had 
a duty to protect the patron once they had assisted the patron 
in becoming intoxicated. 
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COMMON LAW DUTY OF A COMMERCIAL HOST

¢ The SCC has further expanded the responsibilities of 
commercial hosts to include owing a special duty not only to 
their own patrons, but also to third parties (Stewart v. Pettie 
[1995] 1 S.C.R. 131). 

¢ However, the mere fact that an individual is intoxicated cannot 
lead, by itself, to any risk of harm to third parties. 

¢ It is only if there is some foreseeable risk of harm to the patron 
or to a third party that the alcohol-serving establishment (the 
commercial host) will be required to take some action and 
could be found liable if it does not. 
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STATUTORY DUTY UNDER THE LIQUOR
LICENCE ACT
Section 39 of the Ontario Liquor Licence Act, imposes the 
following positive statutory duty on commercial hosts:

The following rules apply if a person or an agent or employee of a 
person sells liquor to or for a person whose condition is such that the 
consumption of liquor would apparently intoxicate the person or 
increase the person’s intoxication so that he or she would be in danger 
of causing injury to himself or herself or injury or damage to another 
person or the property of another person:
[ . . . ]
2. If the person to or for whom the liquor is sold causes injury or 
damage to another person or the property of another person while so 
intoxicated, the other person is entitled to recover an amount as 
compensation for the injury or damage from the person who or whose 
employee or agent sold the liquor.
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INTERSECTION BETWEEN STATUTORY AND
COMMON LAW DUTY

¢ The concept of reasonable foreseeability applies in the interpretation of 
section 39 of the Liquor Licence Act (Dickerson v. 1610396 Ontario Inc., 
2010 ONCA 894).

¢ As such, a commercial host only breaches the provision of the statute if it 
serves a patron to the point of intoxication where it is reasonably 
foreseeable that the patron's condition was such that he might harm 
himself or someone else.

¢ Commercial hosts cannot escape liability simply because a patron does 
not exhibit any visible signs of intoxication if in the circumstances the 
commercial host knew or ought to have known that the patron was 
becoming intoxicated. 

¢ Likewise, commercial vendors of alcohol cannot avoid liability where the 
establishment has intentionally structured the environment in such a way 
as to make it impossible to know whether intervention is necessary. 
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BARON V CLARK, 2017 ONSC 738
¢ The plaintiff and the defendant Clark were involved in a 

physical altercation at the defendant bar.

¢ The defendant Clark pleaded guilty to assault. 

¢ The plaintiff brought an action against the defendant Clark for 
battery and against the defendant bar in negligence and for 
breach of the Liquor Licence Act. 
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THE FACTS - BARON V CLARK,
2017 ONSC 738
¢ The plaintiff knew the defendant Clark from school. He 

greeted him at the bar. 

¢ The plaintiff and the defendant Clark engaged in two 
arguments before the incident. 

¢ After the second argument, the plaintiff was pushed to the 
floor on top of a table and the defendant Clark was on top of 
him. He also pushed the plaintiff’s wife. 

¢ The plaintiff did not remember how long it was from when the 
second argument started to when he was pushed to the floor. 
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THE FACTS - BARON V CLARK,
2017 ONSC 738
¢ The defendant Clark had consumed at least 7 or 8 beers at 

the time of the altercation (two or three before his arrival at the 
bar and five while at the bar). He possibly consumed more.

¢ Clark admitted he was drunk at the time and that he blacked 
out and had very little knowledge of the events. 

¢ Other witnesses said he was intoxicated. 
¢ There were two bartenders that night who were Smart Serve 

certified. Two barbacks were not certified (they did not serve 
alcohol).  

¢ No one recalled serving the defendant Clark. 
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YOU BE THE JUDGE!
What did the Court Do? –
Baron v Clark, 2017 ONSC 738
a) Found the bar liable because 

the defendant Clark was 
overserved prior to the altercation; 

b) Found the bar liable because the defendant Clark was overserved 
and his harm to the plaintiff was reasonably foreseeable; 

c) Found the bar not liable to the plaintiff because the harm to the 
plaintiff was not foreseeable even though the defendant Clark was 
overserved; or 

d) Found the bar not liable to the plaintiff because the defendant Clark 
was not overserved.  
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WHAT DID THE COURT DO?
BARON V CLARK, 2017 ONSC 738
¢ The Court found the defendant Clark was over-served at the 

bar prior to the altercation, which was a violation of the Liquor 
Licence Act however, it ultimately concluded that the plaintiff 
could not establish liability against the bar in negligence or 
under the Liquor Licence Act on the basis of foreseeability. 

¢ The Court made two key findings in its analysis:
a) There was nothing in the defendant Clarke’s conduct, prior to the 

altercation with the plaintiff, that should have caused the staff of the 
bar to be concerned for the safety of its other patrons, including the 
plaintiff. 

b) There was insufficient time between when the verbal altercation 
commenced between the plaintiff and the defendant Clark and when 
the defendant Clark pushed or jumped on the plaintiff, forcing him to 
the floor, for the bar staff to have intervened. 
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CLAIMS UNDER THE OCCUPIERS' LIABILITY
ACT, R.S.O. 1990, C. O.2
¢ The Occupiers’ Liability Act imposes a legal duty on an 

occupier of a premises towards another person who comes 
onto those premises. 

¢ An occupier of premises owes a duty to take such care as in 
all the circumstances of the case is reasonable to see that 
persons entering on the premises, and the property brought 
on the premises by those persons are reasonably safe while 
on the premises (section 3(1)).

¢ For an occupier, including a commercial host, to avoid liability, 
it must meet the standard of care expected of an ordinary, 
reasonable and prudent person in the same circumstances.

¢ The standard is one of reasonableness not of perfection. 

18



BUCKNOL V. 2280882 ONTARIO INC.,
2018 ONSC 5455
¢ The plaintiff was struck by a beer bottle that had been thrown 

by an unknown assailant at the Classic Lounge Nightclub 
(“Classic”). 

¢ Shortly after the incident, the plaintiff left the premises to seek 
medical attention but did so without alerting any of the staff or 
security at Classic. 

¢ The plaintiff sustained serious injury to his eye. 
¢ He brought an action against Classic in negligence and under 

the OLA for failing to keep its premises safe for its patrons. 
¢ Classic subsequently sought to have the action dismissed by 

way of summary judgement motion. 
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THE FACTS - BUCKNOL V. 2280882 ONTARIO INC.,
2018 ONSC 5455

¢ Sometime between 2:00 and 2:30 a.m., the plaintiff was struck 
in the face with a beer bottle that had been thrown. 

¢ Moments before he was struck, the plaintiff noticed an 
altercation between two men close to him and he believed that 
the bottle hit him in the face seconds after he saw the two 
men. 

¢ The incident happened very quickly. 
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THE FACTS - BUCKNOL V. 2280882 ONTARIO INC.,
2018 ONSC 5455

¢ Total of 15 to 20 staff members working including 8 security 
personnel, 6 to 8 bartenders, and 2 to 3 busboys. All security 
were licensed and Smart Serve certified. All bartenders were 
Smart Serve certified. 

¢ The club had surveillance cameras operating 24/7
¢ There were 4 paid Toronto Police Officers stationed outside of 

the club.
¢ Patrons were physically searched and checked with a hand 

held metal detector and stationary detector. 
¢ Capacity of the venue was 382 patrons, and the club did not 

exceed that number. 
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PLAINTIFF’S POSITION –
BUCKNOL V. 2280882 ONTARIO INC.,
2018 ONSC 5455

¢ The plaintiff argued that Classic had not implemented 
reasonable care to make the premises safe for the following 
reasons:

a) No security in the vicinity of the incident. If there was 
security in the area, they could have prevented the 
incident;

b) The plaintiff was struck because there had been uncleared 
beer bottles remaining at the club; and

c) There was an absence of evidence from staff members 
working that night. 
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YOU BE THE JUDGE!
What did the Court Do? –
Bucknol v. 2280882 Ontario Inc., 
2018 ONSC 5455

a) Found that Classic breached its duty under the OLA;
b) Found that Classic did not breach its duty under the OLA; 
c) Found that it did not have enough evidence to determine if 

Classic breached its duty under the OLA and ordered a trial; 
or

d) None of the above. 
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WHAT DID THE COURT DO? - BUCKNOL V. 
2280882 ONTARIO INC., 2018 ONSC 5455
¢ The Court found that there was no evidence that Classic 

breached its duty under the OLA. 
¢ No history of bottles or glass objects being thrown in the club.
¢ Even though the plaintiff saw no security guard around him, 

they were there, and the evidence was that they regularly 
rotated the premises. 

¢ The incident occurred very quickly, and it could not have been 
prevented if security had been present in the area. 

¢ No evidence that the plaintiff was struck by a bottle that had 
not been cleared and there were busboys who were regularly 
clearing bottles that night. 
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WHAT DID THE COURT DO? - BUCKNOL V. 
2280882 ONTARIO INC., 2018 ONSC 5455
The Court also found that that incident was not reasonably foreseeable. 
The Court focused on a number of factors in its analysis including: 
¢ The entire incident occurred in a very short time frame – seconds;
¢ There was no evidence that intoxication by any patron led to the 

incident; 
¢ There is no evidence that the particular location that the plaintiff was 

standing was dangerous;
¢ There was no evidence of prior instances of beer bottles being 

thrown inside of the bar; and 
¢ There was no history of frequent altercations or disputes involving 

customers in the bar.
The Court ultimately found that there was no genuine issue requiring a 
trial and dismissed the plaintiff’s claim against Classic. 
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PART 2

Social Host Liability

What is the standard of care required when private citizens are 
hosting guests in their home or employers host office parties?
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FOCUS

Private Parties

27

Employer & Employee Functions



PRIVATE PARTIES

Creating a place where people can meet, visit and imbibe 
alcohol, whether served on the premises, or supplied by the 
guest. 
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CHILDS V. DESORMEAUX, 2006 SCC 18
Leading case for the law of host liability
¢ January 1, 1999 the Defendant Desormeaux, left a party intoxicated 

and drove his vehicle into an oncoming car, killing one and injuring 
three others, one of which was the passenger Childs. She suffered a 
severe spinal injury leaving her paralyzed from the waist down. 

¢ Childs brought an action against the hosts of the party for the injuries 
she suffered. 

¢ Desormeaux had approximately 12 beers over 2.5 hours while 
attending the party. 

¢ The party was a bring your own booze event and the hosts only 
providing a partial bottle of champagne to ring in the new year. 

¢ The hosts were unaware that he was a heavy drinker and did not 
know that he was inebriated upon leaving the party. 
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PRIVATE PARTY & DUTY OF CARE

At paragraph 44: 

¢ Holding a private party at which alcohol is served — the bare 
facts of this case — is insufficient to implicate the host in 
the creation of a risk sufficient to give rise to a duty of 
care to third parties who may be subsequently injured by 
the conduct of a guest. 

¢ The host creates a place where people can meet, visit and 
imbibe alcohol, whether served on the premises or supplied 
by the guest. All this falls within accepted parameters of non-
dangerous conduct. 
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CONCLUSION

¢ At para 35-37, the Court enumerated three different 
categories of relationships that have given rise to a positive 
duty to act: 

a) Where the defendant intentionally attracts and invites third 
parties to an inherent and obvious risk that he or she has 
created or controls;

b) Paternalistic relationships of supervision and control, such 
as those of parent-child or teacher-student; and

c) Where the defendant exercises a public function or 
engages in a commercial enterprise that includes implied 
responsibilities to the public at large.
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WILLIAMS V. RICHARD, 2018 ONCA 889
Facts: 
¢ Mark Williams and Jake Richard were friends that regularly 

got together to drink beer after work. 
¢ On October 18, 2011, Mr. Williams consumed approximately 

15 cans of beer over the course of about three hours while 
visiting Mr. Richard in his mother's home. 

¢ A short time after leaving Ms. Richard’s residence, Mr. 
Williams loaded his children into his car and drove their 
babysitter home. On the way back to his residence, Mr. 
Williams was involved in a serious accident. He was killed and 
his children are alleged to have been injured.
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YOU BE THE JUDGE!
What happened?
a) The motions judge found there 

was no duty of care owed by 
Mr. Richard or his mother, and 
dismissed the claim against them; 

b) The motions judge found there was no duty of care owed by Mr. 
Richard or his mother, and dismissed the claim against them – and 
this finding was reversed on Appeal (and the CA directed the 
matter for trial); 

c) The motions judge found there was a duty of care owed by Mr. 
Richard and his mother, and directed the matter for trial;

d) The motions judge found there was a duty of care owed by Mr. 
Richard and his mother, and this finding was revesed on Appeal.
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MCCORMICK V. PLAMBECK 2020 BCSC 881
Facts: 

¢ September 16, 2012, following a party at the home of the 
Defendant’s, a 1992 Subaru motor vehicle left the roadway 
and crashed into the woods beside the road. The driver died 
in the accident and the Plaintiff, a passenger, sustained 
serious injuries. The plaintiff McCormick was 17. The 
deceased driver Plambeck was 18.

¢ The Plaintiff is seeking to find liability for the accident against 
the hosts based on “social host liability”. 
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YOU BE THE JUDGE

What happened?

a) The trial judge found there was
no duty of care owed by the 
adult hosts, and there was no appeal;

b) The trial judge found there was a duty of care owed by the adult 
hosts, and there was no appeal;

c) The trial judge found there was no duty of care owed by the adult 
hosts, and the Court of Appeal overturned that decision;

d) The trial judge found there was a duty of care owed by the adult 
hosts, and the Court of Appeal overturned that decision.
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REASONABLE FORESEEABILITY

At paragraphs 209:
¢ “the fact that something is possible, does not mean it is reasonably foreseeable. 

Obviously, any harm that has occurred is by definition possible. Thus, as discussed in 
Rankin at para 46, for harm to be reasonably foreseeable, a higher threshold than mere 
possibility must be met.”

At paragraph 228 & 229:
¢ “Here, the impugned act was described as allowing intoxicated minors to venture off on 

foot from the party in the middle of the night. Applying Rankin, the question of 
foreseeability in this case must be framed in a way that links that act to the harm suffered 
by the plaintiff; in other words: was physical injury reasonably foreseeable as a result of 
letting minors who have consumed alcohol and/or marijuana leave the Pearsons' 
premises on foot at night?

¢ As I have discussed above the Court in Rankin at para. 46 held that simply because 
something is possible does not mean it is foreseeable. The plaintiff submits that trips and 
falls, being hit by a car, fights and scuffles, and the hazards that accompany wandering 
on foot intoxicated were all foreseeable. I am unable to accept that contention. These 
harms may have all been possible, but my inquiry must focus on whether personal injury 
was foreseeable. I find that these harms were not foreseeable.
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CONCLUSION

¢ The judge dismissed the case against the hosts on this primary basis:
� [249] I find as well that the Pearsons assumed some element of control 

over the minors who attended the party, but I am not prepared to find 
that they created an inherent and obvious risk that the minor guests 
would or could be injured.

� [250] Although I have found that the defendants were in a paternalistic 
relationship with the guests of the party, I find that no duty of care has 
been established in this case because the injury complained of was not 
reasonably foreseeable as a result of the defendants' conduct. The 
plaintiff's case thus fails on the duty of care analysis.

� [251] Having concluded that a prima facie duty of care has not been 
established, I find it unnecessary to consider whether any duty would 
be negated by policy considerations at the second stage of the Anns
test.

¢ Plaintiff's claim dismissed 
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PROXIMITY: THE NEED FOR “SOMETHING
MORE”
¢ The Ontario Court of Appeal in Williams v. Richard acknowledged 

that much of the post-Childs jurisprudence has placed weight on 
whether there was the existence of “something more” to create a 
positive duty to act. 

¢ Some of the factors to determine whether there was something more 
include:
� whether alcohol was served at the party or whether guests were 

invited to bring their own alcohol; 
� the size and type of party; and
� whether other risky behavior was occurring at the party (such as 

underage drinking or drug use).
¢ Of importance to note is that the above list is non-exhaustive; 

different fact scenarios could bring forth a positive duty to act where 
the fact set implicates the host in the creation of an inherent risk.
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SPECTRUM OF INHERENT RISK

39

Childs: “BYOB” party 
where the host provides 
minimal alcohol 

Robinson v. Lewis, 
2015 ABQB 385: 

private parties of a 
reasonable size are 

viewed as not 
inherently risky 

Allen v. Radej, 2014 
ABQB 171: invitation to 
a co-workers home to 
have dinner and after-
work drinks outside is 

not inherently 
dangerous or risky

Kim v. Thammavong, 
2007 CanLII 52791: a 

young adult throwing a 
“wild” Halloween party 
and providing alcohol 
for around 40 people, 

some of which are using 
illegal drugs, may 

implicate a host in the 
creation of an inherent 

risk

Oyagi v. Grossman, 2007 
CanLII 9234 : a teenager 
throwing a house party at 

which over 100 people 
attend, most of whom are 
underage drinkers, while 
their parents are out of 

town, likely implicates the 
host in the creation of an 

inherent risk. 

Increasing Risk 



DUTY OF CARE TO MINORS

¢ Prevost (Committee of) v Vetter
� Homeowner permitted under-age drinking in her home from time 

to time but took active steps to protect the drinkers (such as 
inviting them to sleep over, taking their car keys, or driving them 
home)

� Trial Judge determined that she had a paternalistic relationship 
with her guests and owed a duty of care. However, this was 
overturned by the C.A. on other grounds 

¢ Ferrier v Hubbert (2013) 
� the Court allowed the parent host to have the claim against them 

dismissed
� finding that they were not social hosts because they had not 

invited the underaged guests, they had not provide food or drink 
and in the circumstances, owed no duty of care to the guests. 
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DUTY OF CARE TO MINORS

Lutter v Smithson (2013)

¢ The defendant adult hosts permitted their daughter to host a 
BYOB party which Smithson attended when he was under the 
legal drinking age

¢ Smithson became intoxicated and left the party, colliding with 
a taxi carrying the Plaintiff

¢ The adult host applied for summary judgment dismissing the 
claim against them, but that motion was denied – Judge 
finding that liability from a minor’s consumption of alcohol was 
best addressed at full trial 
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OCCUPIERS LIABILITY ACT

¢ Section 5: Duty of care to visitors
� An occupier of premises owes a duty to every visitor on the 

occupier’s premises to take such care as in all the 
circumstances of the case is reasonable to see that the visitor 
will be reasonably safe in using the premises for the purposes 
for which the visitor is

¢ Section 6: When Common duty of care applies 
� The common duty of care applies in relation to 

a) the condition of the premises, 
b) activities on the premises, and 
c) the conduct of third parties on the premises. 
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TAKEAWAYS

¢ Canadian Courts are not inclined (so far) to impose liability on a 
social host - you can have a party and serve alcohol (to adults)

¢ HOWEVER, social hosts are not automatically absolved of liability. 
¢ You SHOULD NOT continue to serve alcohol to a guest that is 

inebriated knowing the guest is driving home and could cause harm 
to third parties

¢ If you have guests that are inebriated, or you know they are heavy 
drinkers, ensure that they will be taking an uber or other 
transportation home

¢ An outcome may well be different if the recipient of alcohol at a party 
is a minor

¢ Fact specific determination of whether the duty of care has been 
breached by each host 
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HOST LIABILITY

Employer & Employee Functions 
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EMPLOYER & EMPLOYEE FUNCTIONS

¢ Degree of oversight and responsibility which may give rise to 
a duty of care

¢ Employers regulate the behaviour of their employees
¢ Employers must take care when exposing employees to 

alcohol as part of their work, or through work related social 
activities 

¢ Most employer alcohol liability cases involve special and 
social events (Christmas parties, golf tournaments, etc.) 
where alcohol is not consumed at work per se but a work 
related event
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JACOBSEN V NIKE CANADA LTD. (1996)
Facts: 

¢ The British Columbia case, Jacobsen v Nike Canada Ltd 
(1996), was the first case in Canada to apply host liability at 
the workplace. 

¢ The employer provided alcoholic beverages to its employees, 
including Jacobsen, at its worksite. Subsequently, Jacobsen 
went to a local bar and continued to drink. 

¢ On his way home, he was involved in a serious car accident 
that left him a quadriplegic. 

¢ Jacobsen sued his employer. 
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HUNT (LITIGATION GUARDIAN OF) V. SUTTON
GROUP INCENTIVE REALTY INC (2001)
¢ Sutton had an office Christmas party on its premises for employees, 

agents, brokers, and customers. Guests served themselves from an 
open bar and no one was designated to monitor alcohol consumption. 

¢ Hunt attended as an employee and guest, as expected she cleaned the 
premises after the party and left at around 6:30 p.m. After this event she 
went to a pub with others. She left the pub around 8 p.m. at around 9:45 
p.m. she was seriously injured in a motor vehicle accident on her way 
home. 

¢ At trial, the Court found that the employer should have been aware of 
Hunt’s level of intoxication. The employer failed to make sufficient 
attempts to see that Hunt got home safely and was liable for her 
damages. 

¢ The Court of Appeal ordered a new trial, suggesting that employers 
might be found liable for injuries due to intoxication of employees. 
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JOHN V. FLYNN, 2001 CARSWELLONT 2342

48

Facts: 
¢ Flynn drank for 8 hours prior to his shift and drank during his night 

shift as well. 
¢ The employer did not serve or provide alcohol to any of its 

employees, nor did it host a party or social event of any kind. 
¢ The supervisor observed no signs of impairment.
¢ Flynn completed his shift at 6:30 a.m. on December 10, then he 

drove home, arriving at his own home at around 7 a.m.
¢ He then headed out to play cards and drink beer at a friend's house, 

he placed an open bottle of beer between his legs as he drove. He 
was driving on the wrong side of the highway and collided with the 
Plaintiff who became partially disabled 



JOHN V. FLYNN, 2001 CARSWELLONT 2342
¢ At the initial proceedings, John was successful at apportioning 

liability 70% against Flynn and 30% against his employer. 
¢ The employer appealed. 
¢ The issue on Appeal was whether the employer owed a duty of care 

to the Plaintiff, John, who suffered injuries due to the negligent 
driving of Flynn. 

¢ John argued that Flynn had put Eaton Yale on notice several years 
prior to the incident, that he had an alcohol abuse problem. The 
employer had an employee assistance program, and he signed a 
“Last Chance Agreement” under which he agreed to certain 
conditions of his re-employment. 
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JOHN V. FLYNN, 2001 CARSWELLONT 2342
¢ The trial judge erred in assuming that Eaton Yale, as employer, owed a duty 

to Flynn, as employee, to protect Flynn from harm, in general, and that this 
duty of care could be properly extended to hold Eaton Yale liable for all of 
Flynn's actions following his departure from work. 

¢ A more thorough examination of the prerequisite issue of duty would have 
revealed that in the case at bar, there is simply no basis to hold Eaton Yale 
liable for the loss suffered by the Johns, given that Eaton Yale:
� was not aware that Flynn was intoxicated on the night in question, 
� did not provide him with alcohol on that night, and
� did not condone his driving while intoxicated, 
� combined with the fact that the accident was not associated with Eaton 

Yale in any way other than that one of its employees, who had finished 
his shift for the night, was involved in the crash. 

¢ The Johns were not within the class of persons to whom a duty of care was 
owed by Eaton Yale.
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OTHER DANGERS

Clarke v. Connell (1997)
¢ Office Christmas party 
¢ Plaintiff injured in altercation with 

defendant employee Defendant provided 
alcohol during party

¢ Application for summary dismissal by 
employer was dismissed 

¢ Judge held that employer had sound 
argument that no duty was owed as risk 
not foreseeable

¢ regardless, found that genuine issue to 
be tried 

Lorion v. 1163957799 Quebec Inc (2015)
¢ Sexual assault occurred at a party, hosted by employer 
¢ In throwing a staff party the employer materially 

enhanced the risk to employees 
¢ The employer hosted a staff party at a large waterpark 

where supervision would be difficult 

¢ They permitted alcohol consumption on the premises 
¢ Judge said that a duty of care in this case may be 

grounded in an employer's duty to provide a reasonably 
safe work environment for its employees

¢ Canadian courts are reluctant to impose no-fault liability 
for such deeply personal and abhorrent behavior on the 
part of an employee 

¢ The plaintiff will face obstacles in proving her claim, but, 
at this point, it is not plain and obvious that the claim has 
no reasonable prospect of success.

¢ The court dismissed the application to strike the Plaintiffs 
pleadings 

Altercation Sexual Assault
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EMPLOYER HOST LIABILITY CASES: 
¢ There is a clear duty on an employer to provide a safe work environment for 

its employees. 
¢ Where safety rules have been promulgated, management should insist that 

they be observed. 
¢ Where an individual employee is observed to be in violation of a work rule 

(e.g., not wearing safety goggles) he should be admonished for his own 
safety. Where he is operating a piece of machinery in a manner that 
endangers other workers, he should receive further instruction. 

¢ Injured Party must be able to prove:
� The employer owed him a duty of care;
� The employee failed in its duty of care (did they fail to provide a safe 

workplace?);
� There is a causal connection between the breach and the injuries 

suffered; and
� The plaintiff suffered damages which were reasonably foreseeable 
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RISK CREATED WHEN AN EMPLOYER: 
¢ Provides alcohol or allows alcohol consumption on the 

premises
¢ Is aware that the employee is inebriated
¢ Employer condoned the alcohol consumption and thereafter 

drinking and driving by failing to take reasonable steps to 
prevent the employee from driving

¢ The employer does not have a policy outlining position on 
drinking and further drinking and driving

¢ Business creates and environment that encourages drinking 
games or permits or condones consumption of alcoholic 
beverages (even if they do not provide such beverages)
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DECREASING THE RISK BY: 
¢ Having a drinking policy outlining position of employer and workplace 
¢ Removing the workplace gatherings from the workplace and employing a 

commercial host to take responsibility for the provision of alcohol
¢ Providing employees with transportation to get home safely 

� Uber 
� Taxi chits 
� Offering a ride 
� Designated drivers
� Staying over at someone else's place 

¢ Supervising employees when they are at events serving alcohol
¢ Refuse continuous service of alcohol if employee is inebriated 
¢ Making sure that when an inebriated employee is leaving, they are utilizing a 

safe method to get home  
¢ Calling the police if all else fails 
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IN A NUTSHELL: 
Private parties: 

¢ Hosting a party where alcohol is served, without more, does not 
suggest the creation or exacerbation of risk of the level required to 
impose a duty of care on the host to members of the public who may 
be affected by a guest's conduct.

Employer and Employee Functions: 

¢ Higher standard of care for employers as they must take the proper 
precautions ensuring their employees get home 
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PART 3

Practical Steps for a
Successful Defence
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INFORMATION GATHERING AND RETENTION: 
THE “WHO”
¢ Witness statements 

¢ Attendance records

¢ Witness contact information

¢ Social media

¢ Invitations

¢ Relationship between parties
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INFORMATION GATHERING AND RETENTION: 
THE “WHAT”
¢ Incident reports
¢ Witness Statements
¢ Policies and protocols
¢ Methods of monitoring and enforcement
¢ Social media and text messages
¢ Photographs and video footage
¢ Call logs
¢ Event details
¢ Invitations/promotions
¢ Receipts
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INFORMATION GATHERING AND RETENTION: 
THE “WHERE”
¢ Floor plan

¢ Photographs and video footage

¢ Social media

¢ Maps of area
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HUMMEL V JANTZI, 2019 ONSC 3571
¢ Six friends went to the bar “All Star” around 9:30pm to watch hockey and 

take advantage of the “12 for 12” special. 

¢ Around 1:00am, Jantzi drove the group to Sobeys to buy food, then went 
back to a friend’s house. Jantzi had a sip of wine, then they left to buy 
cigarettes at a case station. 

¢ On the way back from buying cigarettes, Jantzi failed to stop at a stop 
sign, drove the car off road, and hit the tree. Hummel suffered severe 
cognitive injuries.

¢ Plaintiff brought action against Jantzi in negligence and All Star for 
commercial host liability. 
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YOU BE THE JUDGE!
How far did the duty of care/principles 
of reasonable foreseeability extend 
that night?

a) Duty of care extended only until the group left the bar, All Star not 
responsible for the accident.

b) Duty of care extended only until the group arrived at the friend’s house, 
All Star not responsible for the accident.

c) Duty of care extended all the way through until the car accident, All Star 
responsible for the accident.
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HUMMEL V JANTZI, 2019 ONSC 3571
¢ Duty of care owed through until the accident – liability did NOT end 

when they arrived at another residence.
¢ 20% liability apportioned to All Star
¢ Important evidence: 

� Bar special made it almost impossible for staff to track 
consumption

� Bar did not have system in place for counting the number of 
drinks consumed

� Photographs taken of empty cups at the bar – over 36 cups on 
table for 6 people

� Jantzi likely drank more than his proportionate share of the 
drinks, was likely showing signs of impairment
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GARISTO V GOUDIE, 2021 BCSC 1257
¢ Plaintiff left the Dublin Crossing pub at closing time, within minutes 

was assaulted by another patron from the pub. He had never met his 
attacker before.

¢ Plaintiff fell to the ground, hit his head, suffered TBI.

¢ Plaintiff sued pub and Goudie.

¢ Summary judgment application brought by pub, arguing that it cannot 
be found liable because a sudden and unprovoked assault of another 
patron was reasonably foreseeable.
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YOU BE THE JUDGE!
What was the result of the summary 
judgment application?

a) Dismissed – Duty of care owed regardless, attack by Goudie was 
reasonably foreseeable even if the two men were strangers.

b) Granted – Duty of care did not extend to unprovoked attack by a 
stranger, not reasonably foreseeable.
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GARISTO V GOUDIE, 2021 BCSC 1257
¢ Application was dismissed, trial necessary to determine liability.

¢ Important evidence:
� Goudie was served 4 beers and 4 or 5 shots at the pub, would 

have been “grossly impaired”
� Trial required to determine host’s knowledge of the degree of 

intoxication to determine whether reasonably foreseeable he may 
commit a sudden assault

� Facts needed: was he overserved? How much? By whom? Were 
policies disregarded? Were other patrons over-served? Was it a 
rowdy atmosphere? Any other events occurred? How were staff 
trained? What are industry practices?
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WARDAK V FROOM, 2017 ONSC 1166
¢ Defendants hosted a birthday party for their 19 year old son. They 

did not serve alcohol at the party, but party was BYOB.
¢ At least 5 guests under 19, including the Plaintiff who was 18 years 

old.
¢ Defendants admitted to supervising the guests at the party, even 

though partygoers were primarily in basement. Only bathroom 
available was on the main floor, where the Defendants were most of 
the night.

¢ Defendant’s daughter attempted to speak with Plaintiff before he 
drove away, called 911, and attempted to follow him. Defendant 
father also tried to locate him, called the Plaintiff’s father to help.

¢ Plaintiff ended up in a single car accident.
¢ Defendants brought summary judgment application to dismiss claim 

against them.
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YOU BE THE JUDGE
What was the result of the summary 
judgment application?

a) Dismissed – Not enough proof that the Defendant parents fulfilled 
duty of care owed. 

b) Granted – Defendant parents did everything they could to avoid 
foreseeable injury.
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WARDAK V FROOM, 2017 ONSC 1166
¢ Application dismissed, not sufficient information to prove duty of care 

was discharged. 
¢ Important evidence:

� Plaintiff was an invited guest, not a third party. 
� They knew he was underage, and that there was drinking games 

being played in the basement.
� Did not matter that the party was BYOB.
� Information on timing of intoxication was lacking – how much did 

he drink, when, and when did he show signs of intoxication?
� Insufficient witness evidence – “unsatisfactory to have only 

double hearsay, unsigned, unsworn summaries of that a number 
of those people said when interviewed by an unnamed person.”

69



QUESTIONS

Kate Kozowyk
SVR Lawyers
Calgary

Katherine Melnychuk
McKecrcher LLP
Regina

Jennifer Therrrien
Kelly Santini LLP
Ottawa

70


