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WHAT IS RELEIF FROM FORFEITURE
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WHAT IS RELIEF FROM FORFEITURE?

Forfeiture: The loss of property or money because of 
a breach of a legal obligation.

7



WHAT IS RELIEF FROM FORFEITURE? 

Relief from forfeiture: the power of the court to protect a 
person against the loss of an interest or a right because of a 
failure to perform a condition in a contract.
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HISTORICAL BASIS FOR RELIEF FROM
FORFEITURE: THE BEGINNING

The Development of Courts of Chancery and Equity

� King of England established the Chancery Division

� Initially administrative body, but developed into a 
separate tribunal

� Keeper of the King’s conscience
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HISTORICAL BASIS FOR RELIEF FROM
FORFEITURE: THE BEGINNING

� Court of the Chancery separate from the Common Law 
Courts

� No definitive or formal rules

� Administration of law according to its spirit and not 
merely according to its letter
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HISTORICAL BASIS FOR RELIEF FROM
FORFEITURE: THE BEGINNING
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HISTORICAL BASIS FOR RELIEF FROM
FORFEITURE: THE MIDDLE

The development of relief from forfeiture 

� Disputes between Landlords and Tenants
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RELIEF FROM FORFEITURE IN CANADA

¢ Merger of common law and equity courts

¢ Legislation relating to relief from forfeiture
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KEY CASES
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PURPOSE OF PROVIDING RELIEF FROM
FORFEITURE

Falk Bros. [1989] 2 S.C.R. 778:

The purpose of allowing relief from forfeiture … is to
prevent hardship to beneficiaries where there has been a
failure to comply with a condition for receipt of insurance
proceeds and where leniency in respect of strict
compliance with the condition will not result in prejudice to
the insurer.
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INSURANCE ACT – S. 130 (MANITOBA)
130 If the court considers it inequitable that there has been 
a forfeiture or avoidance of insurance, in whole or in part, on the 
ground that there has been imperfect compliance with a 
statutory condition, or a condition or term of a contract, as to

(a) the proof of loss to be given by the insured or the 
claimant; or
(b) another matter or thing done, or omitted to be done, by 
the insured or the claimant with respect to the loss;

the court may relieve against the forfeiture or avoidance on any 
terms it considers just.
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FACTORS CONSIDERED – MONK V. FARMERS’ 
MUTUAL, 2019 ONCA 616
1. Conduct of the insured

� what kind of breach / imperfect-compliance are we 
talking about?

� What caused the imperfect compliance?
� Was it intentional on the part of the insured?
� All circumstances to understand the act or omission in 

question should be considered
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FACTORS CONSIDERED – MONK V. FARMERS’ 
MUTUAL, 2019 ONCA 616
2. Gravity of the Breach

� Nature of the breach
� Impact of the breach on the insurer – i.e., prejudice to 

insurer
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FACTORS CONSIDERED – MONK V. FARMERS’ 
MUTUAL, 2019 ONCA 616
3. Disparity of consequence

� What does the insured lose if relief from forfeiture is not
granted, compared with the degree/extent of prejudice 
to the insurer?
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THE STORY OF MONK V. FARMERS’ MUTUAL

¢ Log house refinished in 2008.  

¢ Claim - September 2011

¢ Farmers’ Mutual raises Stat. Cond 6 – failure to: 
� “forthwith give notice of a loss”; and
� deliver proof of loss “as soon as practicable”

20



THE STORY OF MONK V. FARMERS’ MUTUAL
(CONT’D)
¢ Conduct of Insured?  Unreasonable

� ~ three years delay - “a considerable passage of 
time by any measure”;

� no reasonable explanation for delay;
� insured attempted to mislead 

¢ NOTE 1: Relief from forfeiture is an equitable 
remedy. “Clean hands”

¢ NOTE 2: Reasonableness of conduct lies “at the 
heart” of the analysis.
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THE STORY OF MONK V. FARMERS’ MUTUAL
(CONT’D)
¢ Gravity of Breach (prejudice)

� Inability to investigate circumstances and value of loss;
� Inability to take early remedial action;
� inability to maintain a subrogated action against 

contractor.

¢ CA does not accept all - but loss of 
subrogation was seriously prejudice
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THE STORY OF MONK V. FARMERS’ MUTUAL
(CONT’D)
¢ Disparity (balancing) of consequence

� Insured losses ~$100,000 claim, 
� BUT insurer has lost opportunity to subrogate. 

¢ Key: “this is one of those cases where a party 
whose conduct is not seen as reasonable…cannot 
hope to obtain relief from forfeiture”
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SOME TAKE-AWAYS

¢ “Imperfect compliance” vs. intentional misconduct
¢ “clean hands” – intentional misconduct usually fatal.  

Example: Frenchie’s Farms v. Peace Hills, 2021 
MBQB 33
� “grossly exaggerated” schedule of loss, failure to 

provide particulars of where purchased, dates, & 
source of replacement price.

� Deliberate false statement in a proof of loss is 
not “imperfect compliance”.

� Door to Relief from Forfeiture not open

24



SOME TAKE-AWAYS (CONT’D)

¢ Prejudice to Insurer 
� Ask: What would insurer have done differently?
� P&M Management v. Sovereign, 1996 MBCA –

finding of prejudice from late notice overturned 
as “entirely speculative”.  Trial Judge “intuition” 
that insurer prejudiced --- not good enough!

� “there is no reason to think that the position of 
the [Insurer] would have been any different had it 
received notice … earlier”
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“PREJUDICE” AND A SUBSTANTIVE POLICY
DEFENCE?
¢ Can insurer defend on basis of “late notice” and a 

substantive defence?
¢ Canadian Equipment v. Continental – construction 

error.  Insurer raised both late notice and that loss not 
covered in any event.

¢ CA found no prejudice from the late notice; Insurer 
would have denied the claim and taken no steps had it 
obtained timely notice.

¢ However, not a firm rule – question of fact whether the 
insurer would have acted differently.

¢ FWS Construction v. Sovereign
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PRACTICAL APPLICATIONS
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PRACTICAL APPLICATIONS

Pre-loss or post loss conduct?
Statutory Conditions:

Pre-loss
1. Material misrepresentation
4. Material change

Post-loss
6. Requirements after loss
7. Fraud
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PRE-LOSS

3-part test:

1. the conduct of the applicant;
2. the gravity of the breach; and
3. the disparity between the value of 

the property forfeited and the 
damage caused by the breach.
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PRE-LOSS

Conduct of the applicant:
1. Most important branch;
2. Was conduct “reasonable”;
3. What caused the breach; and,
4. What did insured do about breach?
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PRE-LOSS

Gravity of the breach:
1. Nature of breach

a. Accurate underwriting;
b. Opportunity to investigate

2. Impact of breach to insurer;
a. Would risk have been written;
b. Would policy have been renewed
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PRE-LOSS

Disparity:
1. Value of forfeiture

a. Value of benefit lost;
b. Impact on insured not relevant

2. Damage caused by breach;
a. Loss of premium;
b. Loss of subrogated recovery;
c. Avoid risk
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POST-LOSS

Threshold question
1. Non-compliance

a. Substantial breach; or
b. Serious prejudice to insurer

2. Imperfect compliance
a. Minor failure by insured; and
b. No serious prejudice.
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LOSS CONTROL

1. Focus on the FORFEITURE first
a. Complete review of claim
b. There is no relief without forfeiture

2. Consider this as a speed-bump
a. Loss-committee prior to denial of 

claim
b. Consider 3-part test as part of 

decision
c. If difference is loss of premium, 

proceed with caution
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