Tov. Toronto Board of Education; Radical Change or Merely Extreme
End of the Range

More than a few eyeorows were rased in the insurance defence industry when the
Ontario Court of Apped released its decison in the case of To et al. v. Toronto Board o
Education et al. (2001), 55 O.R. (3d) 641. For the first time, the Ontario Court of Apped

had dlowed a sx figure avard for loss of guidance, care, and companionship to stand.
Weas this the new benchmark? Had the Ontario Court of Apped just amed plantiffs

counsd to the teth? Were thousands of files under reserved?

L egidative Background

Prior to the enactment of the Family Law Reform Act, S.O, 1978, c.2, arestricted number
of family members could dam for pecuniay loss following the death of a family
member. The Family Law Reform Act expanded the number of rddives entitled to
advance a dam, dlowed daims in the event of injury and not just desth, and introduced
cdams for compenstion for the loss of guidance cae, and companionship. The
legidation recognised thet children were not economic assets and thet the death or injury
of a child was a dgnificant loss to other family membes as the rddionship weas
interfered with or logt entirdy.  The Family Law Reform Act was replaced by the Family
Law Act, RS.O. 1990, c. F.3. Subsection 61(2)(e) sets out the clam for loss of guidance,
cae and companionship. The legidatiion does not secify the compensdtion to be pad,
unlike Albertals Fatal Accident Act, RSA. 1980, c.F-5 in which stion 8, which
provides for payment in the amount of $43,000.00 to each parent in the event of the degth
of a child. The Ontario legidation, as does the legidation in most other provinces, leaves
it to the trier of fact to assess the compensation to be awarded. Numerous decisions have
confirmed that each case mugt be assessad on its own facts on an objective, non-
emotiond bass [see Tov. Toronto Board of Education, supra, and Nielsen v. Kaufmann
(1986), 54 O.R. (2d) 188 (C.A))]

Toet al.v. Toronto Board of Education et al.

Before To, awards for loss of guidance, care, and companionship of a child or sbling
vaied within a range, with the pendulum swinging towards one end or the other from
time to time. Through the late 1990s, awards for loss of a child ill living & home
usudly fel in the $20,000.00 to $40,000.00 range, with the occasond grester awvard in
exceptiona cases. It was not unusud a examinations for discovery for counsd for the
defence, after reviewing the badcs, to ak counsd for the plantiff whether there was
anything within the family rationship that would take the daim outdde the “norm”.

Then dong came the Ontario Court of Apped decison in To where the Court declined to
roll back the jury’s award of $100,000.00 for eech of the parents for loss of guidance,
care, and companionship, and $50,000.00 for the shling. While plantiffs counsd were
wringing thar hands in anticpation of ggnificant incresses in FLA awards aoross the
board, the defence industry was trying to figure out whether the case edtablished a new



basdine. But did the decison in To redly represent a ggnificant increese in FLA awards
across the board and a marked change in comparison to previous awards? The answer
appears to be “No”. Before conddering the decison, a brief summary of the facts should
help.

Binh Hoy To, a 14 year old grade 9 dudent, died in a gymnasum accident a his school
on February 26, 1992. Binh's parents were of Chinese decent. They were living in South
Vignam a the time of Binh's birth in 1977. They escgped from South Vietnam and
immigrated to Canada in 1980 and became Canadian ditizens. Binh's sger, May, was
born shortly &fter their arrival in Canadaand was 11 years old & the date of Binh's degth.

Mr. Jugtice Osborne, who wrote the decison on behdf of the Court, noted thet families of
Chinexe origin have dgnificant expectaions for a firg born mde It was anticipated that
Binh would graduate from Univerdty, obtan a high paying job, and support, financidly
and socidly, his parents and sger. Binh seemed to be fulfilling those expectations as he
excdled a school. Mr. Judtice Oshborne noted that the family members were devoted to
one another. Binh assgted his faher by trandating business and persond correspondence.
He was a trusted companion and advisor to his faher and mother. He had an especidly
cose rddionship with his gger, “dmogt paternd”. Binh cared for his Sger as his
parents spent long hours a work and he asssted her with her homework. They walked to
and from school together eech and every day (often accompanied by one of ther parents).
According to Mary, “...they were as close as a brother and sster could be’.  Mr. Judtice
Oshorne, at page 647, went on to describe Binh asfollows

The deceased was afun loving, outgoing, popular, hard
working teenager, who was committed to school and who
cared for hisfamily and hisfriends & Harbord Collegiate.
He was an excdlent sudent. Although he was ahockey
fan, he did not play hockey or any other sport because his
goasdid not permit him time to pursue such hobbies.

It should dso be noted that the family was devastated by his degth, to the point that they
moved out of the family home for gpproximetedly one year. Mr. and Mrs. To tried to have
another son, but were unsuccessful.

Clearly, Binh was somewhat of a dream child. The average teenager would not fit the
deription of Binh.  Binh did not display the <Hfish, rebdlious and disrespectiul
behaviour that parents of other teenagers may note from time to time. The gStuation
assessed by the jury in the To case was dearly exceptiond.

The defence industry should dso be comforted by the fact that Mr. Justice Osborne's
decison can be interpreted as indicating that he would not have assessed the award for
the parents as high as did the jury. When congdering the sandard of appdlant review, he
dates, & page 650, “It is manifest, merdy because | would have assessed guidance, care
and companionship damages lower than the jury’s assessment, does not judify this
Court’ sintervention with the jury’ s assessment”. He goes on to state at page 653, that:



Although | think that the jury’s guidance, cae ad
companionship assessments for Mr. and Mrs. To are high,
they are not s0 high as to judify this Court’'s intervention.
In my opinion, there was evidence in this case that would
support a concluson that dameges for guidance, care and
companionship in regpect of the mother, faher and Sder
were justifiably assessed a the high end of what one might
describe as an accepted range of damages.

Mr. Jugtice Osborne is indicating that, even for exceptiond cases there is little or no
additiona room a the high end of the acceptable range of damages. Clearly, To is not
the launch pad for future Sky rocketing awards.

The jury’'s awad in To was not a subdantid depature from awards in previous
exceptional cases. Mr. Judtice Oshorne referred to the case of Masonv. Peters et al.
(1982), 39 O.R. (2d), 27 (C.A.). Mason involved the degth in 1978 of an 11 year old boy
named “Daren’. He and his dger, Kdly, who was 10 years old as of the dae of
Daren’s death, were rased by ther mother. Darren’s parents had separated shortly after
his birth and his father was not contributing to the family finandadly. Mrs. Mason was a
pagolegic. The trid judge described Daren as being a remarkable, very maure young
man cgpable of doing “a man's work” around the house, and who was ever mindful of his
mother's needs.  They had an extremdy dose rdaionship as did Daren and his sder.
The jury awarded $45,000.00 for loss of guidance, care, and companionship to Mrs.
Mason and $5,000.00 to Kelly. The Court of Apped did not disturb the avards. In To, a
page 653, Mr. Justice Osborne noted that the award to Mrs. Mason, when adjusted for the
increese in the Consumer Price Index for Canada from April 1978 to February 1992,
would amount to $104,753.00.

In assessing the award of the jury for Binh's sger in To, Mr. Justice Osborne referred to
the decison of Sdhany J. in Rintoul v. Lind Estate (1997), 32 O.R. (3d) 704 (Gen. Div.).
Rintoul may be of assgtance in kegping awards to parents for the death of a child away
from the high end of the range Rintoul involved the degth of a 16 year old boy named
“Kevin’. Kevin lived with his widowed mother and younger sser, Cory, who was 12 a
the date of his desth. Kevin died in an automobile accident in 1994. He was described
as “...the kind of person to have as a n”’. He assged on the family fam, was activdy
invalved in the 4-H Club, and his sports activities were an important part of the family
sodd life It was anticipated thet Kevin would marry, have children, take over the family
fam and provide guidance, care, and companionship to his mother on an ongoing bass.

Kevin was very supportive of his sger, being her cdosest friend and companion.  Sdhany
J. noted that the family would experience a more sgnificant loss as Kevin was the sole
mde figue in this famly that lived in a faming community. Kevin's mother was
awarded $55,000.00 and his dder, $20,000.00, before application of the datutory
deduction under section 267.1(8) of the Insurance Act, R.S.O., 1990, c. 1.8, as amended.
Sdhany J. saw Kevin as an exceptiond child and yet he awarded sgnificantly less to the
parent than did thejury in To.



Perhgps the insurance indusiry should be more concerned with the award to Binh's Sder,
May, in To. The jury had origindly awarded $50,000.00. The Court of Apped fdt that
such an award was “inordinately high” and reduced the award to $25,000.00 (To, supra,
a page 655). This is dill sgnificantly beyond the $5,000.00 awarded to the sbling in
Mason even dfter adjusment for the change in the Consumer Price Index. It was dso
more than what was awarded to the sger in Rintoul by Sdhany J, where the younger
gder had dready logt her father.

It should be noted tha in To the jury atributed 25 per cent contributory negligence to
Binh. One can speculae that the jury may have increased its award in order to
compensate for the reduction due to the finding of contributory negligence.

Defence Strateqy

How should the insurance indudtry dedl with To?

Obvioudy, it mugt be pointed out that To was an exceptiond case based on the facts
noted earlier. It should aso be emphasisad that, even for an exceptiona case, Mr. Judtice
Oshorne saw the award as being higher than what he would have awarded and certainly
a the highest end of the acceptable range. An effort must be made to edablish thet the
decessed children of future daimants were not exceptiond (if that is in fact the case).
Undeagandably, following the desth of a child, surviving parents and sblings may not
have a redigic memory of the decessed child or thar rdaionship with him or her.
Through gentle, empathetic quedioning, a redidic picture may be obtaned a
examinaions for discovery. It may dso be necessary to go to other sources such as
teachers, school records, and coaches for a more accurae description.  While counsdl
canot refer a jury to other cases when making submissons as to the quantum of an
award [Thompson v. Bel Hemets Inc. (1999), 40 C.P.C. (4d) 31 (Ont. C.A.)] such
references can be made when making submissons to a judge. On these occasons, the
decison in Rintoul may be rdlied upon as a more judicious Sating point for exceptiond
casss and counsd may suggest thet the court should move down from there when dedling
with the loss of a child who could not be described as “exceptiond”. It should aso be
emphassad that, even in exceptiond cases, and certainly when deding with children who
would not be described as exceptiond, as the child gains independence and garts a life of
his or her own outdde the family home, the amount of guidance, care and companionship
avaladle to paents and sblings diminishes sgnificantly.  With careful quedioning, the
family members may acknowledge this upon examingtion for discovery.

ummary

To does not represent a new basdine for awads for loss of guidance, cae, and
companionship.  To the contrary, it represents the extreme end of the acoeptable range of
awards. To is fact goedific. In more typicd drcumstances, young children provide little in
the way of care and guidance to parents. The loss of companionship is more sgnificantly
fdt and even this diminishes as the child becomes incressingly independent. As a result,



awards such as those granted in To are not gppropriate for the loss of a typica chld and
should be reserved for the most exceptiona cases.



